LEGISLAUVE HEARING ON CONSIDERATION OF DRAFT LEGISLATION, 
DAVENPORT V. BROWN, VETERAN’S COST-OF-LIVING ADJUSTMENTS, 
AND THE COURT OF VETERANS’ APPEALS PRO BONO PROGRAM 


JOINT HEARING 

BEFORE THE 

SUBCOMMITTEE ON 

EDUCATION, TRAINING, EMPLOYMENT AND HOUSING 

AND 

SUBCOMMITTEE ON 

COMPENSATION, PENSION, INSURANCE AND 
MEMORIAL AFFAIRS 

OF THE 

COMMITTEE ON VETERANS’ AFFAIRS 
HOUSE OF REPRESENTATIVES 

ONE HUNDRED FOURTH CONGRESS 
SECOND SESSION 


MAY 8, 1996 


Printed for the use of the Committee on Veterans’ Affairs 

Serial No. 104-22 



U.S. GOVERNMENT PRINTING OFFICE 
26-279 CC WASHINGTON : 1996 


For sale by the U.S. Government Printing Office 
Superintendent of Documents, Congressional Sales Office, Washington, DC 20402 
ISBN 0-16-053493-3 


AUTHENTICATED 
U.S. GOVERNMENT 
INFORMATION ^ 


COMMITTEE ON VETERANS’ AFFAIRS 


CHRISTOPHER H. SMITH. New Jersey 
MICHAEL BILIRAKIS, Florida 
FLOYD SPENCE, South Carolina 
TIM HUTCHINSON, Arizona 
TERRY EVERETT, Alabama 
STEVE BUYER, Indiana 
JACK QUINN, New York 
SPENCER BACHUS, Alabama 
CLIFF STEARNS, Florida 
BOB NEY, Ohio 
JON FOX, Pennsylvania 
MIKE FLANAGAN, Illinois 
BOB BARR, Georgia 
JERRY WELLER, Illinois 


CHET EDWARDS, Texas 
MAXINE WATERS, California 
BOB CLEMENT, Tennessee 
BOB FILNER, California 
FRANK TEJEDA, Texas 
LUIS V. GUTIERREZ, lUinoU 
SCOTTY BAESLER, Kentucky 
SANFORD BISHOP, Georgia 
JAMES E. CLYBURN, South Carolina 
CORRINE BROWN, Florida 


MIKE DOYLE, Pennsylvania 

J.D. HAYWORTH, Arkansas FRANK MASCARA, Pennsylvania 

WES COOLEY, Oregon 
DAN SCHAEFER, Colorado 

Carl D. Commenator, Chief Counsel and Staff Director 


BOB STUMP, Arizona, Chairman 

G.V. (SONNY) MONTGOMERY, MissUsippi 
LANE EVANS. Illinois 
JOSEPH P. KENNEDY II, Massachusetts 


SUBCOMMITTEE ON EDUCATION, TRAINING, EMPLOYMENT AND 

HOUSING 

STEVE BUYER, Indiana, Chairman 

BOB BARR, Georgia BOB FILNER, California 

WES COOLEY, Oregon MAXINE WATERS, Cahfomia 

TIM HUTCHINSON, Arizona JAMES E. CLYBURN, South Carolina 

DAN SCHAEFER, Colorado FRANK MASCARA, Pennsylvania 


SUBCOMMITTEE ON COMPENSATION, PENSION, INSURANCE AND 
MEMORIAL AFFAIRS 

TERRY EVERE'TT, Alabama, Chairman 
JERRY WELLER, Illinois LANE EVANS. Illinois 

J.D. HAYWORTH, Arkansas G.V. (SONNY) MONTGOMERY, Mississippi 

BOB BARR, Georgia JOSEPH P. KENNEDY II, Massachusetts 

BOB NEY, Ohio BOB CLEMENT, Tennessee 


(II) 



CONTENTS 


Page 

OPENING STATEMENTS 

Chairman Steve Buyer 1 

Prepared statement of Chairman Buyer 56 

Chairman Terry Everett 2 

Prepared statement of Chairman Everett 62 

Hon. Boh Filner 2 

Hon. Wee Cooley 60 

Hon. Lane Evans 63 

Hon. Frank Mascara 67 

Hon. Jon Fox 67 

WITNESSES 

Isbell, David B., Esq., Chairman, Advisory Committee, Veterans Consortium 
Pro Bono Program; accompanied by Lawrence B. Hagel, Esq., Deputy Gen- 
eral Counsel, Paralyzed Veterans of America; and Brian D. iMbertson, 

Esq., Director, Case Evaluation and Placement 30 

Prepared statement of Mr. Isbell, with attachments Ill 

Lemons, Dr. Stephen L., Deputy Under Secretary for Benefits, Veterans Ben- 
efits Administration, Department of Veterans Affairs; accompanied by Ron- 
ald Garvin, Assistant General Counsel, and Dean Gallin, Deputy Assistant 

General Counsel 3 

Prepared statement of Dr. Lemons 68 

Magill, James N., Director, National Legislative Service, Veterans of Foreign 

Wars of the United States 14 

Prepared statement of Mr. Magill 90 

Mank, Russell W., National Legislative Director, Paralyzed Veterans of Amer- 
ica 13 

Prepared statement of Mr. Mank 82 

Nebeker, Hon. Frank Q., Chief Judge, U.S. Court of Veterans Appeals; accom- 
panied by Judge Donald Ivers; Robert F. Comeau, Esq., Clerk of the Court; 

James L. Caldwell, Jr., Chief Deputy Clerk; Sandra P. Montrose, Esq.; 

and Ms. Ann B. Olsen, Budget Officer 26 

Prepared statement of Judge Nebeker 106 

Peterson, Margaret Murphy, Legislative Committee Member, Gold Star Wives 

of America, Inc 19 

Prepared statement of Ms. Peterson 93 

Schultz, Richeird F., National Legislative Director, Disabled American Veter- 
ans 11 

Prepared statement of Mr. Schultz 78 

Williams, Carroll, The American Legion 20 

Prepared statement of The American Legion 101 

(III) 



IV 

MATERIAL SUBMITTED FOR THE RECORD 

Discussion Draft: 

A bill to amend title 38, United States Code, to clarify that an employ- 
ment handicap for which an individual may receive training and reha- 
bilitation assistance must be casually related to the individual’s serv- 
ice-connected disability, and for other purposes 37 

A bill to amend title 38, United States Code, to authorize the provision 
of financial assistance to financially need veterans in order to ensure 
that those veterans receive legal assistance in connection with proceed- 
ings before the United States Court of Veterans Appeals 45 

A bill to increase, effective as of December 1, 1996, the rates of compensa- 
tion for veterans with service-connected disabilities and the rates of 
dependency and indemnity compensation for the survivors of certain 

disabled veterans 62 

Statements: 

Paul J. Hutter, Chairman, Veterans Law Section, Federal Bar Associa- 
tion 127 

Noel C. Woosley, AMVETS 131 

Larry D. Rhea, Non Commissioned Officers Association 133 

Written committee questions and their responses: 

Chairman Everett and Chairman Buyer to Veterans Consortium Pro 

Bono Program 142 

Congressman Montgomery to Department of Veterans Affairs 137 

CongressmEUi Montgomery to Disabled American Veterans 139 

Congressman Montgomery to Paralyzed Veterans of America 140 

Congressman Montgomery to The American Legion 141 



LEGISLATIVE HEARING ON CONSIDERATION 
OF DRAFT LEGISLATION, DAVENPORT V. 
BROWNy VETERAN’S COST-OF-LIVING AD- 
JUSTMENTS, AND THE COURT OF VETER- 
ANS’ APPEALS PRO BONO PROGRAM 


WEDNESDAY, MAY 8, 1996 

House of Representatives, 

Subcommittee on Education, Training, Employment 

AND Housing, joint with 

Subcommittee on Compensation, Pension, Insurance 

AND Memorial Affairs, 
Committee on Veterans’ Affairs, 

Washington, DC. 

The subcommittees met, pursuant to call, at 10 a.m., in room 
334, Cannon House Office Building, Hon. Steve Buyer (chairman of 
the Subcommittee on Education, Training, Employment and Hous- 
ing), presiding. 

Present: Representatives Buyer, Everett, Hutchinson, Barr, 
Weller, Cooley, Filner, Evans, Montgomery, Clement, and Mascara. 

Also Present: Representative Fox. 

OPENING STATEMENT OF HON. STEVE BUYER, CHAIRMAN, 

SUBCOMMITTEE ON EDUCATION, TRAINING, EMPLOYMENT 

AND HOUSING 

Mr. Buyer. This ioint Subcommittee will come to order. 

Before I begin, lu like to thank the distinguished Chairman of 
the Subcommittee on Compensation, Pension, Insurance and Me- 
morial Affairs, Terry Everett, for a^eeing to hold this joint le^sla- 
tive hearing. Likewise, I would like to thank the distinguished 
ranking members of the two subcommittees. Lane Evans and Bob 
Filner, for their cooperation in this hearing. 

We are here today to receive testimony on several legislative pro- 
posals which would affect vetereuis’ benefits. First, we have a draft 
bill to repeal the effects of the case of Davenport v. Brown. The pro- 
posal would require a veteran’s service-connected disability to be 
responsible for an employment handicap in order to qualify for VA 
vocational rehabilitation benefits. 

Second, we have a draft cost-of-living allowance bill to provide an 
increase in the rates of compensation and DIC equal to the percent- 
age given to Social Security recipients. 

Finally, we have a draft bill to ensure the continuation of the 
Veterans Pro Bono Program at the Court of Veterans Appeals. 

( 1 ) 
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These are all interesting issues, and I’m eager to hear from today’s 
witnesses along with my colleagues. 

I’d like to remind all of today’s witnesses that their full state- 
ments will be entered into the record. And if they would summarize 
within the 5-minute limit, it would be most helpful to everyone 
here. 

Before we call the first panel. I’d like to recognize Chairman Ev- 
erett for any remarks he may have this morning. 

[The prepared statement of Chairman Buyer appears on p. 56.] 

OPENING STATEMENT OF HON. TERRY EVERETT, CHAIRMAN, 

SUBCOMMITTEE ON COMPENSATION, PENSION, INSURANCE 

AND MEMORIAL AFFAIRS 

Mr. Everett. Thank you, Mr. Chairman. 

I, too, would like to thank all of the members, especially the 
ranking members, for agreeing to this joint hearing. I also would 
like to thank all of the witnesses for being here today, especially 
Ms. Peterson of the Gold Star Wives, whom I’d like to thank for 
their hospitality when I spoke at their regional conference recently. 

Today we’ll hear testimony regarding several important issues. 
Proposed legislation affecting the Davenport decision, a COLA for 
1997, and the Pro Bono Program are all important. 

The written testimonies show that there are some differences of 
opinion on some issues, and I hope we’ll have a good discussion on 
all sides of these debates. I see by the calendar that we are going 
to markup these proposals in a couple of weeks. So we really need 
your advice here today. 

Thank you, Mr. Chairman. 

[The prepared statement of Chairman Everett appears on p. 62.] 

Mr. Buyer. Thank you. 

I now recognize the ranking member, Mr. Filner. 

OPENING STATEMENT OF HON, BOB FILNER 

Mr. Filner. Thaink you, Mr. Chairman. I themk you for your re- 
marks and join you in welcoming witnesses to this joint committee 
meeting. I think it’s a good use of our time to have such a joint 
commifree meeting and certeiinly want to hear the witnesses on 
these various bills. 

I do want to say one thing in advance on the so-called Davenport 
legislation. As I understand it, the measure would generate about 
$285 million in savings over 6 years. And well hear witnesses 
about the policy imperatives of that. But I’m concerned, as I know 
many of the veterans’ organizations are, that the savings will not 
stay within the VA. That is, they will go to other programs in the 
budget. I’m not sure I can support that Mnd of use of savings. 

All of us on this committee and in the service organizations and 
the VA want to do things more efficiently to provide better pro- 
grams for our veterans, but the incentive to do that will be lost if 
the money just goes to other things. The money saved should go 
to improving veterans’ programs. 

I hope that’s what this Congress will do as we make advances 
in policy and advances in efficiency. Then mu* veterans ought to 
reap the benefits. So that’s what 111 be looking at as this legislation 
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moves along, and I look forward to what our witnesses have to say 
on that subject. 

Thank you, Mr. Chairman. 

Mr. Buyer. I appreciate the remarks of my colleague. I think 
keeping our eye on the ball, that being pohcy, is probably of first 
importance; that, secondly, you’re correct, whenever you have over 
$280 million in savings, everybody wants their hands on it, espe- 
cially the Budget Committee. And we have had our debates on the 
House floor with ri^ard to the lock box issue and whatever you can 
get from savings. There are some things that we can do within the 
Veterans’ Committee with those, but your concerns are real. And 
I ^predate your comments. 

Did Mr. Evans have a statement to be submitted? If not, we can 
recognize him when he comes in. 

Let’s move to the first panel, please. Dr. Stephen Lemons, would 
you please come forward? He’s the Deputy Under Secretary for 
Benefits of the Department of Veterans Affairs and is accompanied 
W Mr. Ron Garvin, Assistant General Coxmsel, and Mr. Dean 
Gallin, Deputy Assistsmt General Counsel. 

Dr. Lemons, you are now recognized imder the 5-minute rule. 
Thank you for being here this morning. 

Dr. Lemons. Thsmk you, Mr. Chairman and members of the sub- 
committees. 

STATEMENT OF DR. STEPHEN L. LEMONS, DEPUTY UNDER 

SECRETARY FOR BENEFITS, VETERANS BENEFITS ADMINIS- 
TRATION, DEPARTMENT OF VETERANS AFFAIRS; ACCOM- 

PANTED BY MR. RONALD GARVIN, ASSISTANT GENERAL 

COUNSEL, AND MR. DEAN GALLIN, DEPUTY ASSISTANT GEN- 
ERAL COUNSEL 

Dr. Lemons. I’m pleased to be here today to present VA’s com- 
ments on three legislative proposals affecting our Nation’s veter- 
ans. I’d ask that my written testimony be made a part of the 
record. 

With me today is the Assistant General Counsel, Ron Garvin, 
and the Deputy Assistant General Counsel, Dean Gallin. 

First let me begin by offering the Department of Veterans Af- 
fairs’ support for ^1 three of the proposals. 

The draft bill to increase the rates payable for compensation and 
Die effective December 1, 1996 would match the percentage by 
which Social Security benefits and veterans’ pensions will increase 
on that same date. The Department wholeheartedly endorses this 
proposal. 

We believe that one of our Nation’s most important obligations 
to veterans and their survivors is to appropriately compensate 
them for service-connected disabilities and deaths. And we support 
ensuring that this compensation keep pace with rising costs. 

The draft bill that you are considering this mor ning is consistent 
in all respects with the proposal included in the President’s fiscal 
year 1997 budget request submitted to the Congress a few montiis 
ago. We estimate that the 1997 cost of the increase would be 
$228.7 million, with a 6-year cost just over $2 billion. 

The second bill you are considering would clarify eligibility cri- 
teria for vocational rehabilitation and would enable us to focus as- 
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sistance on veterans who need training and rehabilitation services 
to overcome employment handicaps caused by service-connected 
disabihties. We strongly support this bill in its entirety. 

If enacted, it would reverse the ruling by the Court of Veterans 
Appeals in the Davenport case. That rming invalidated VA’s long- 
at an ding which reqmred that a veteran’s qualifying service-con- 
nected disability substantially contribute to an emplo 5 nnent handi- 
cap. As it stands now, any veteran with a service-connected disabil- 
ity, who has an employment handicap for whatever reason, may re- 
ceive vocational rehabilitation services and assistance from the VA. 

Our support of this draft bill does not mean we believe that vet- 
erans with nonservice-connected disabihties should be denied reha- 
bihtation services, but we do not believe that our Department 
should be administering those services. Programs exist in each 
state for this purpose and do not need to be supplemented by an 
£dready taxed VA program that should be focusing on assisting 
service-disabled veterans. 

Enactment of this draft bill would restore VA’s interpretation of 
the chapter 31 entitlement criteria and redirect chapter 31 assist- 
ance back to those veterans whose service-connected disabihties 
materiaUy impair their employabihty. It would also improve our 
abihty to provide them the vocation^ rehabilitation services they 


need. 

"The final draft bill being considered today proposes providing fi- 
nancial assistance to needy veterans for legal representation before 
the Court of Veterans Appeals. If enacted, this biU would formahze 
an existing pro bono program. It would authorize the Court to ex- 
pend £umual appropriations specificahy for the purpose of providing 
legal assistance to financiahy needy individums who come before 
the Court. We have no conceptual objection to the bill. VA has sup- 
ported the Pro Bono Program since it commenced in 1992. We have 
provided space for case review, photocopying services, and training 
for attorneys of veterans who are new to veterans’ benefits law. We 
would continue to provide our fuU cooperation under the proposed 


legislation if enacted. 

We wish to offer two comments, though, as you consider this biU 
further. 

First, if the bill is enacted, we do not beUeve the pro bono pro- 
gram should be funded or aininistered through the VA. To do so 
would create a potential perception of a conflict of interest. Appeals 
brought before the Court are civil appeals against the Secretary. 
For VA to represent the Secretary and fund or oversee the veter- 
ans’ representation could raise concerns about the impartiality of 
the representation a veteran receives. 

Second, Mr. Chairmam, we want to ensure that you’re aware that 
the pro bono proCTam is not free. In many cases attorneys have ac- 
cepted referrm of cases on a pro bono basis only to apply for pay- 
ment of attorney fees and expenses imder the Equal Access to Jus- 
tice Act after completing their representation. 

The Court has interpreted that Act as entitling an attorney to 
bill Ihe Government if the veteran client achieves either a reversal 
or a remand of the BVA decision. These payments are made from 
the Compensation and Pensions appropriation. Since 1992, VA has 
paid nearly $500,000 to attorneys who initially appeared in veter- 
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ana’ cases on a pro bono basis, at an average of over $4,000 per 
case. We expect that the costs of the program will rise due to both 
a higher Court caseload resulting from an increase in the number 
of BVA decisions as well as an increase in the statutory rate pay- 
able to attorneys xmder the Act. 

Mr. Chairman, this concludes my remarks. We would be pleased 
to answer tiny questions you or members of the subcommittee may 
have for us. 

[The prepared statement of Dr. Lemons appears on p. 68.] 

Mr. Buyer. I appreciate it. Dr. Lemons. I want to remain very 
clear here. The admuiistration’s position is that of the VA — do you 
agree with the longstanding regulations that require the causal re- 
lationship to exist? 

Dr. Lemons. Absolutely. 

Mr. Buyer. All right. Which means that you would support our 
draft legislation? 

Dr. Lemons. Absolutely. 

Mr. Buyer. Where would you propose concentrating the VA’s vo- 
cational rehabilitation resources? 

Dr. Lemons. Well, we believe that this will allow us to maintain 
the priority we have on seriously disabled veterans, and, in addi- 
tion, ensure that the expenditure of benefits and services are di- 
rected towards overcoming the disability imposed by a service-con- 
nected condition as well as the overall rehabihtation of veterans so 
affected. 

Mr. Buyer. All right. Let me turn to the ranking member. Mr. 
Filner, you’re recognized for 5 minutes. 

Mr. Filner. Just two quick questions. Thank you for being here. 

I assume you would support, although it’s not part of this par- 
ticular bill, any savings that result from changes in our policy to 
stay within the VA. 

Dr. Lemons. I believe that would be at the discretion of the com- 
mittee, but the important part that I would Uke to make clear is 
that what we’re trying to do with the excessive caseloads that we 
have, is ensure that we csm direct our efforts towards truly over- 
coming disabilities imposed by the service-connected conations. 
And that’s where it becomes a problem for us. 

Mr. Filner. I’m not an expert and still learning these matters, 
but the requirement for that nexus, is that such a simple thing 
that you can be so clear about that? I mean, it would seem to me 
that there’s an ambiguity, in many cases an ambiguity, that would 
weint to call for a more wide-rsinging kind of eligibility. 

Dr. Lemons. We believe that wide-ranging capability already ex- 
ists within the counseling process, withm the evaluation process. 
An individual who feels like the3^re adversely affected will still 
have the capability of applying for benefits. 

In the course of the evaluation itself, you try and determine what 
is going on with the total individual as well as what role is played 
by the service-connected aspect of the individual. You could have 
an individual who has a minimal involvement of the service-con- 
nected condition that can truly need rehabilitation services. 

We’re not saying that those rehabilitation services shouldn’t be 
provided. But tiiere are state-funded programs that exist that we 
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would effect a satisfactory referral to and not drain scare resources 
away from concentrating on the service-connected veteran. 

Mr. Filner. I imderstand. I would hope that the other witnesses 
might comment on that. I’m, again, trying to learn this issue. And 
those kind of direct or specific kinds of tieing things together seem 
to me to be not always in the interest of the person trying to re- 
ceive those benefits. 

Thank you, sir. 

Dr. Lemons. Thank you. 

Mr. Buyer. Thank you, Mr. Filner. 

Dr. Lemons, I think it is accurate that the President’s budget 
used the savings from the Davenport, this legislation, directly to 
deficit reduction, did it not? 

Dr. Lemons. That’s true, yes. 

Mr. Buyer. It’s true? 

Dr. Lemons. That’s true. 

Mr. Buyer. All right. Thank you. 

I recognize Mr. Montgomery for 5 minutes. 

Mr. Montgomery. That’s my name. [Laughter.] 

Thank you, Mr. Chairman. You know, the closer I get to retire- 
ment, I seem to move further down the row there. Mr. Filner is in 
front of me now. And someday I’ll be close to Frank Mascara down 
on the end. 

But I want to congratulate Mr. Filner for being the ranking 
member on this Subcommittee. As most of us know, Maxine Waters 
is moving to another committee. So we have another slot on this 
side for my Democratic colleagues. Bob, I talked to you about com- 
ing on this committee about 5 years ago. You keep moving up also. 

I want to welcome the witnesses and thank Mr. Chairman. 

Mr. Buyer. Thank you. 

Mr. Hutchinson, you’re recognized for 5 minutes. 

Mr. Hutchinson. Thank you, Mr. Chairman. 

Let me just pursue — I didn’t get to hear all of the testimony, but 
I have reviewed the testimony. Regarding the Pro Bono Program, 
in your testimony you state that a permanently authorized Pro 
Bono Program should not be funded or administered through the 
VA. And you make a distinction between criminal matters in the 
Armed Forces court system, in which a defendant’s loss of liberty 
is at stake, and the civil matters that the Com^ of Veterans Ap- 
peals would be dealing with, where a federal benefit is at stake. 

So I understand your concern about the appearance of impartial- 
ity. Please expand for me on why the VA is so different from the 
DOD administering their program. And couldn’t the VA be suffi- 
ciently isolated to administer a progreun where a just claim for 
money is what is involved, as opposed to the DOD, where you have 
a fundamental liberty interest at stake? 

Dr. Lemons. If I could, sir, I’d like to ask Mr. Ron Garvin, the 
Assistant General Counsel, to answer that. 

Mr. Garvin. The basic difference there, is maybe a similarity. 
And the similarity is, as the Secretary has stated in the prepared 
testimony, a conflict of interest. If you have attorneys acting on be- 
half of the Secretary, both opposing the representation and then 
making representations for a claimant, you have the same conflict 
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of interest. And you’re subject to the same criticism as the Court 
objects to. 

Mr. Hutchinson. Well, couldn’t that objection be raised against 
the Department of Defense and their 

Mr. Garvin. It is, sir. 

Mr. Hutchinson. And, yet, they seem to do this and on a much 
more fundamental issue of where liberty is at stake, as opposed to 
benefits. 

Mr. Garvin. The Department of Defense has been fighting that 
perception of conflict for years, based upon the organization of the 
defense counsel and the prosecutors. 

The Department of the Navy has taken on the greatest concern 
because up until very recently the prosecutors and the defense 
counsel were under the organizational arm of the same reporting 
senior. The other services have separated the prosecution ftmction 
from the defense function, but they still face the conflict of interest 
allegation. 

Mr. Hutchinson. Okay. That’s all I have. I may want to follow 
that up later. Thank you, Mr. Chairman. 

Mr. Buyer. Mr. Mascara, you’re recognized for 5 minutes. 

Mr. Mascara. Thank you, Mr. Chairman. 

Good morning to all of you. I’m glad to be here this morning to 
discuss with you some of the matters that I read in your opening 
statement, Mr. Secretary. Would you want to comment a little bit 
and clarify for me? 

And I’d like to enter my opening statement in the record. 

Mr. Buyer. So entered. 

[The prepared statement of Congressman Mascara appears on p. 
67.] 

Mr. Mascara. Eighty percent of the veterans represent them- 
selves in cases before the VA. Could you clarify that, that 80 per- 
cent of the 

Mr. Garvin. The 80 percent figure is taken from testimony that 
has been presented by letters and previous testimony from the 
Court, Court of Veterans Appeals. 

Mr. Mascara. Did you agree or disagree with Ranking Member 
Filner when he spoke about the savings being kept by the VA? 

Dr. Lemons. 'Ihe Chairman clarified, and I would agree that in 
the President’s 1997 budget proposal, it does redirect those savings 
into other VA benefits programs. 

Mr. Mascara. Thank you. 

I have no further questions, Mr. Chairman. 

Mr. Buyer. Thank you. 

Mr. Cooley, you’re recognized for 5 minutes. 

Mr. Cooley. Thank you, Mr. Chairman. I’d like to also request 
to enter in my opening statements for the record. 

Mr. Buyer. So entered. 

[The prepared statement of Congressman Cooley appears on p. 
60.] 

Mr. Cooley. Mr. Hutchinson asked the same question I have, 
and it was answered. So I have nothing to ask, but I appreciate 
your coming and providing us with your testimony. 

Mr. Clement, you’re recognized for 5 minutes. 

Mr. Clement. Thank you, Mr. Chairman. 
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Mr. Secretary, will the clarification of this eligibility criteria for 
vocational rehabilitation displace any veterans currently taking ad- 
vantage of rehabilitation services as a result of the Davenport v. 
Brown ruling? And if so, how many veterans would be affected? 

Dr. Lemons. We do not believe that it will. 

Mr. Clement. At all? 

Dr. Lemons. At all. 

Mr. Clement. Some veterans’ service organizations feel that the 
clarification of this eligibility criteria as a result of the Davenport 
V. Brown ruling would unjustly deprive veterans of benefits. What’s 
your response to this allegation? 

Dr. Lemons. We don’t believe that it will, sir. We would still re- 
ceive applications from individuals who feel like they are adversely 
impacted. It will help us to clarify what role the service-connected 
condition itself would play in both their emplo)anent handicap as 
well as in their need for rehabilitation services and assistance. 

Mr. Clement. All right. Thank you. 

Mr. Filner. Would the gentleman yield? 

In response to Mr. Clement’s first question, are you saying that 
the folks who got benefits vmder the decision are grandfathered in 
and nobody will lose if they had under a previous decision? 

Mr. Gallin. Yes, sir. That would be prospectively. 

Mr. Filner. So nobody would be taken away 

Mr. Gallin. They would be grandfathered in. 

Mr. Filner (continuing). Because they did not now qualify under 
the new? Okay. I think that’s what Mr. Clement wanted to assure. 
Thank you, sir. 

Mr. Buyer. The last question I have is for Dr. Lemons. It would 
be very helpful to me if you could describe the history of vocational 
rehabilitation, in terms of a connection between the service-con- 
nected disability and the employment handicap. Could you give a 
little of that history? It lays the basis for our legislation. 

Dr. Lemons. I’ll try and do that, Mr. Chairman. I have a long 
history with that, having previously been the Director of the Voca- 
tional Rehabilitation Counseling Service. Our intent has always 
been to have an individual have the opportimity to apply for serv- 
ices and assistance because of the fact that they have a service-con- 
nected disability. 

When we bring an individual in on the basis of that eligibility 
arising, we do a comprehensive evaluation of their situation, both 
their education and psychological background and their physical 
and emplo3nment history. We make a determination that says what 
the situation is that the individual is presently encountering, the 
cause of the situation, the role the service-connected disability 
plays in the totality of the evaluation of the individual, and what 
resources and benefits should be appropriately applied and offered 
in order to assist the individual in being able to obtain and main- 
tain suitable employment to overcome those limitations. 

We feel it is a critical program, a wonderful program that, when 
properly adjudicated, allows for comprehensive rehabilitation and 
for individuals, who have suffered a disability because of service to 
their coimtry, a chance to return to their communities as produc- 
tive citizens. And we hope that we can continue to do that. 
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We appreciate the longstanding support of the committee for this 
program. 

Mr. Buyer. I appreciate your support of the draft legislation. 
And thank you for being here, gentlemen. 

Mr. Montgomery. Mr. Chairman, may I just ask 

Mr. Buyer. Yes. 

Mr. Montgomery (continuing). One question for the record? 

The service-connected disability comes under your Department. 
Is that correct? 

Dr. Lemons. Yes, sir. 

Mr. Montgomery. You know, we’ve had these problems for 
years. It takes quite a bit of time from when the claim is filed and 
it has finally settled and the veteran knows how he stands or she 
stands. Can you give us a time limit and how you’re trying to im- 
prove that? 

That’s the biggest complaints we have out there now as far as 
I know, even above medical care. 

Dr. Lemons. I would agree with you, Mr. Montgomery. It’s a dif- 
ficult program. It’s a sensitive program. We’re trying to do every- 
thing we can to both streamline the program and eliminate redim- 
dant steps in the process. We are focusing our efforts on getting 
people in as quickly as possible so they know that we’re assessing 
and evaluating their situation; doing an appropriate and timely, 
comprehensive elimbility determination, and then assisting those 
individuals with the counseling and program planning to be able 
to begin the process of rehabilitation. We are drawing upon appro- 
priate contract resources to assist us and to follow up. Where we 
have difficulty is in initially getting them in. That will help us 
speed up the process. Once we’ve done the evaluation and the plan- 
ning, we must be sure that we’re doing the appropriate follow-up 
with the individual in the counseling support so that our efforts, 
and the veterans’ efforts lead to a successful outcome. That’s where 
we think we’ll have the greatest potential improvement in the proc- 
ess itself. 

Mr. Montgomery. Several years ago, Mr. Chairman, it wasn’t 
our idea, but a person came to me and said when an active duty 
service person is dischau’ged from the Service, if his records were 
to be sent to the Veterans Department at the same time, it will 
save a lot of time in processing these claims. 

We’re doing that now. Aren’t you getting that? Just little things 
like that save 2 or 3 months. I’ll let you go, but have you shortened 
the time? That was really my question. Aiid can you give me the 
time now? Has it come down? 

Dr. Lemons. Yes, sir. That’s been one of our most successful ini- 
tiatives in working with DOD, getting the Service medical records 
sent directly to us. They are now sent directly to our records man- 
agement facility in St. Louis. I’m sure we’d be able to provide for 
the record the appropriate time frames in terms of processing of 
the chapter 31 claims. 

Mr. Montgomery. All right. 

Mr. Buyer. Point very well taken, Mr. Montgomery. Mr. Hutch- 
inson. 

Mr. Hutchinson. Mr. Garvin, if I could just make one follow-up 
on the Pro Bono Program and your response on that? 1 understand 
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DOD has faced criticism. I guess anything in our judicial system, 
any kind of adjudication system, is going to have those who criti- 
cize. Are you aware of any instance, though, in which Department 
of Defense has lost on that basis of partiality or conflict of interest? 

I’m not. To my knowledge, though they have faced that criticism, 
it has never been the basis of overturning a decision or for them 
losing. 

Mr. Gakvin. I can’t give you any citations, but there have been 
a number of cases litigated on the issue of command influence. 

Mr. Hutchinson. Litigated? 

Mr. Garvin. Yes, sir, within that 

Mr. Hutchinson. If there has been criticism, it’s been something 
that’s been challenged. You’ve got a need. You’ve got a suggested 
solution. And because there have been criticisms in that area, it 
would not be a good basis for throwing the baby out with the bath 
water. 

Again, I think that most would say you have a pretty good judi- 
cial system, a pretty good court system that has been operated by 
DOD, and that because there have been questions raised would not 
be a basis for us to reject the Pro Bono Program to be administered 
by VA, at least in my opinion. But thank you. 

Thank you, Mr. Chairman. 

Mr. Buyer. Mr. Filner. 

Mr. Filner. Just briefly. I was a little surprised that the time 
frame that Mr. Montgomery asked for is not well-known. The vet- 
erans I talk to in my district always seem to concentrate on two 
thing:s: the fairness of a decision and the time frame in which that 
decision is made. 

We should know, as policy-makers, how long a decision takes and 
whether that’s reasonable or whether we want to devote resources 
to shortening that time frame. We ought to know that. 

I don’t have anything to compare it to. I know Mr. Montgomery 
does. 

Mr. Montgomery. I was really trying to get the Secretary to give 
me a time of the month. See 

Dr. Lemons. Great. That we have. 

Mr. Montgomery. You do have a time. Can you give us that? 

Dr. Lemons. New applications take us 54 days currently to get 
them in for the evaluation process itself. 

Mr. Montgomery. I’m talking about the total, total time. Two 
years? 

Mr. Gallin. You mean for the average time in rehabilitation 
from beginning until successful rehabilitation? 

Mr. Montgomery. I’m talking about when I file a claim to be eli- 
gible for service-connected disabilities. From the day I file a claim 
imtil the day that individual gets an answer, you have an average 
time. What is that? 

Dr. Lemons. Fifty-four days in order for us to get it. And eligi- 
bility and for us to 

Mr. Gallin. The determination of service connection? 

Mr. Buyer. Gentlemen? 

Mr. Montgomery. Yes, that’s correct. 

Mr. Buyer. Mr. Montgomery, would you yield for a moment? 

Mr. Montgomery. Yes. 
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Mr. Buyer. Are you referring to the chapter 31 or disability 
claims? 

Mr. Montgomery. Yes, disability. 

Mr. Buyer. To disability. Thank you. 

Dr. Lemons. That’s tal^g us about 186 days currently. 

Mr. Montgomery. Six months. 

Dr. Lemons. And we eire bringing that down. We have specific 
goals to bring that aspect down. 

Mr. Filner. And what was it 2 years ago? 

Dr. Lemons. Two himdred and fifty-four or 

Mr. Filner. I’m sorry? 

Dr. Lemons. 'Two hundred and fifty-four or something of that 

Mr. Filner. Is there a goal that you have? 

Dr. Lemons. We have a goal of 106 days. 

Mr. Filner. A hundred and six? 

Dr. Lemons. Right. 

Mr. Filner. Okay. So we’re getting closer. 

Dr. Lemons. We’re getting extremely close. 

Mr. Filner. Keep going. 

Mr. Buyer. Thank you. 

I just have one last question. In your testimony you state the VA 
has no conceptual objection to legislatively formalizing the Pro 
Bono Program. That’s somewhat ambivalent. Do you support the 
enactment of such a bill? 

Dr. Lemons. Yes, we support the enactment of this bill, as we 
have supported the Pro Bono Program itself. 

Mr. Buyer. Very good. Thank you for being here this morning. 
I appreciate your testimony, gentlemen. 

Mr. Buyer. Let’s have the second panel come forward, please. 
The panel is composed of Mr. Richard Schultz of the DAV, Mr. Rus- 
sell Mank of the PVA, Mr. Jim Magill of the VFW. Gentlemen, 
we’re glad to have you here today. Since Mr. Schultz made it to the 
table first, we’ll steut with Mr. Schultz. 

Mr. Schultz. I had an advantage. I was on wheels here this 
morning, Mr. Chairman. 

STATEMENTS OF MR, RICHARD F. SCHUL'TZ, NATIONAL LEGIS- 
LATIVE DIRECTOR, DISABLED AMERICAN VETERANS; AC- 
COMPANIED BY MR. RUSSELL W. MANK, NATIONAL LEGISLA- 
TIVE DIRECTOR, PARALYZED VETERANS OF AMERICA; AND 
MR. JAMES N. MAGILL, DIRECTOR, NATIONAL LEGISLATIVE 
SERVICE, VETERANS OF FOREIGN WARS OF THE UNITED 
STATES 


STATEMENT OF RICHARD F. SCHULTZ 

Mr. Schultz. Thank you very much for the invitation to appear 
here today. 

As you know, actions taken by the subcommittees literally affect 
the lives of millions of veterans and their families. And we cer- 
tainly do appreciate your efforts on behalf of America’s service-con- 
nected disabled veterans Euid their famihes. Ill be brief this 
morning. 

One, when you talk about the Davenport decision, I think one of 
the problems we would have, obviously, with any legislation that’s 
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enacted is the regulations that are promulgated based on that new 
law. 

We wouldn’t have the Davenport decision today if it hadn’t been 
for the regulations that VA had put into effect that the Court felt 
was not in keeping with the law. 

And I would also say that we want to make sure that no service- 
connected disabled veteran currently entitled to vocational rehabili- 
tation would lose that. And, also, any of those individuals who 
prior to the Davenport decision received vocational rehabilitation. 
We certainly wouldn’t want any new regulations that would write 
those individuals off also. 

Vocational rehabihtation is very, very important to our Nation’s 
service-connected disabled veterans. I am the product of vocational 
rehabilitation. I was able to go to college, come to work for the Dis- 
abled American Veterans as a national service officer. 

In fact, I have today with me three individuals who recently 
went through a VA vocational rehabilitation. And they’re three new 
national service officers with the DAV, and the/ve completed their 
training. I have a young womem, — do you want to stand up? — an 
individual from IndianapoUs, IN; someone from St. Petersburg, FL; 
and also one from Buffalo, NY. All three of these individuals are 
service-connected veterans and used the vocational rehabihtation 
program. And we again thank the Congress for their efforts on 
their behalf. 

In reference to the COLA, certainly we appreciate your efforts to 
introduce COLA. And we would like to note that we also appreciate 
the fact that the K award was included in the COLA. It’s not done 


eveiy year, but it was last year. And it’s again included, as I under- 
stand, this year. And we certainly support that, as you know, the 
buying power of America’s service-connected disabled veterans, es- 
pecially those who depend upon their compensation as their sole 
source of income. COLAs are very, very important to these individ- 
uals. And we certainly appreciate Congress’ recognition and the 
committee’s recognition of that. 

When we talk about the Pro Bono Program, the DAV reahzed 
back in the inception of this program — in fact, we became involved 
in 1993. And we were instrumental in the planning stages of this 
program. And we have made a decision to work with this program. 
We have had our individuals who actually are at the consortium 
reviewing these cases. And we have made a substantial contribu- 
tion in the form of donations of the Services of one of our advocates 


on a full-time basis. 


I guess the only thing I would add is that this bill, as we under- 
stand it, was introduced to authorize the funding of the Pro Bono 
Program at the Court of Veterans Appeals. And the DAV supports 
that. We believe, however, that the provisions explicitly authorizing 
the Court to provide funds for the program proposed should be 
mandated that the Court provide those fimds. And this change can 
be accomplished by simply changing “may” to “shall” in the legisla- 
tion. 


That completes my prepared remarks, Mr. Chairman. I’d be 
happy to answer any questions you may have. 

frhe prepared statement of Mr. Schultz appears on p. 78.] 

Mr. Buyer. Thank you, Mr. Schultz. 
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Mr. Mank, you’re recognized for 5 minutes. 

STATEMENT OF RUSSELL W. MANK 

Mr. Mank. Distinguished Chairman, ranking minority members 
of the committee, the Paralyzed Veterans of America appreciate 
this opportimity to comment on the Court of Veterans Appeals Pro 
Bono ft-ogram, Davenport decision, and the COLA bill. 

The Paralyzed Veterans of America appreciate the COLA adjust- 
ment. We fully support that bill. 

I would like to devote my time to the Pro Bono Program. As you 
know. Paralyzed Veterans of America has devoted an extensive 
amoimt of time and effort to this particular program. PVA strongly 
supports the draft legislation that Representative Fox has intro- 
duced. We believe very strongly in the program and the veterans 
that it serves. 

The program by any measure has been successful. As of March 
31, 1996, more than 700 veterans, every veteran who met program 
eligibility requirements, have been provided with a free attorney by 
the program. This represents approximately 20 percent of the totm 
number of cases filed pro se. Veterans not meeting eligibility re- 
quirements have been provided some measure of legal advice to 
guide them in the prosecution of claims before the Court of Veter- 
ans Appeals. 

The program has demonstrated that representation makes a sig- 
nificant difference in a veteran’s chance of successfully pursuing 
his claim at the Court. During fiscal year 1995, 208 cases assigned 
at some point by the program were disposed of by the Court; 157 
of 201 resulted in a finding of error in the VA’s adjudication of the 
claim. The other seven individuals died before the cases were adju- 
dicated. 

While the initial funding for the program was $950,000, subse- 

2 uent requests have been less, $790,000; in 1994 and 1995 the 
iourt had requested $790,000 to fund the program. 

In 1996 the Court requested $678,000 for the program. As the 
Court stated, this figure would, “continue the program at approxi- 
mately the fiscal yeax 1995 operating level. 'This represents a re- 
duction of $112,000 from the 2 prior fiscal years resulting from one- 
time savings that the grantees and the Legal Service Corporation 
have been able to make in administrative personnel and equip- 
ment-related expenses. The Court notes that this is a nonrecurring 
reduction. It could not be maintained in future years without pro- 
grammatic changes that the Court now does not anticipate would 
be desirable.” 

Yet, in October of 1995, the Court recognized that because of the 
budget stalemate, fiscal year 1996 funds might not be available for 
some time and, consequently, made an informal commitment to the 
program that the funds would be made available when funds were 
authorized by Congress. Therefore, the program continued. 

In December of 1995, the Court decided that the ongoing budg- 
etary uncertainty precluded it from committing itself to providing 
any fiinding and suggested that the program submit a plan for 
ceasing operation. 

Congress became aware of this situation. And on December 14, 
1995, the chairman of the Senate Appropriations Subcommittee on 
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VA, HUD, and Independent Agencies said, “Despite the fact that 
the Court’s budget has been reduced, I believe that the Pro Bono 
Representation Program should receive foil fonding in fiscal year 
1996. This program has proven very successful in helping the 
Court to address adequately the very large number of pro se cases. 
I do not believe it prudent to withdraw federal support.’’ 

While the Court continues to express its support for the program, 
it has not requested any funds for the program in fiscal year 1997. 
Despite substantieil contributions by veterans’ organizations and 
some private law firms, without federal funding, the program will 
cease to exist. Consequently, the program is requesting an amoimt 
not to exceed $750,000 for fiscal year 1997. 

Furthermore, the program in order to alleviate the Court’s con- 
cern over a potential conflict of interest is requesting that the ap- 
propriation for the program be made in a separate Tine with spe- 
cific language directing the Court to provide the program with the 
appropriate amount. 

Mr. Chairman, PVA strongly supports the proposed legislation. 
We have two minor changes tnat we recommend. And we submit- 
ted those in our written testimony. 

Mr. Chairman, as PVA submitted in its written statement, we 
have some concerns with the Davenport program; they’ve been 
carefully laid out in our statement. 

That concludes my testimony. I’d be happy to answer any ques- 
tions. Thank you. 

[The prepared statement of Mr. Mank appears on p. 82.] 

Mr. Buyer. Thank you. 

Mr. Magill, you’re recognized for 5 minutes. 

Mr. Magill. Thank you. 

STATEMENT OF JAMES N. MAGILL 

Mr. Magill. Inasmuch as you have a copy of my statement, I 
will be very brief in my oral remarks. 

With respect to the Davenport v. Brown, the VFW has no objec- 
tion to the dr 2 ifl biU. We would recommend, though, that VA be re- 
quired to notify any veterans who had been denied because of a 10- 
percent rating. They should be notified and invited to reapply for 
the program. We also agree that any savings should be retained by 
VA and that no veterein currently in the program be removed from 
it. 

With respect to the Pro Bono Program, we, of course, support the 
continuation of the program. And we also strongly recommend that 
the program be funded by its own line item in the budget. 

With the COLA bill, we, of course, are strongly in support of that 
draft bill. We have always had a resolution c^ling that any COLA 
be at least equal to the Consumer Price Index. And it appears that 
would happen with this bill. 

That concludes my remarks. I’ll be happy to respond to any ques- 
tions you have. 

[The prepared statement of Mr. Magill appears on p. 90.] 

Mr. Buyer. This issue has come up several times. Let me ad- 
dress this for a moment. Psirt of the reason why I left Monticello, 
IN, to come to Congress deals with the reality of the Confess 
needing to be fiscally responsible. And the VA or even the work we 
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do in the VA Committee cannot insulate itself from the responsibil- 
ities of streamlining the process and finding savings wherever re- 
sponsible. 

It doesn’t matter whether it’s the Natural Resources Committee 
or the DOD or whatever. When you streamline a program, every- 
body then wants the money for something else when, in fact, where 
are savings to be achieved? 

So I understand and respect the comments of my colleague Mr. 
Filner and yours also. But we have to share in that responsibility. 
And I just need to be on the record and say that. We cannot totally 
insulate ourselves. 

Somehow we have to accept the reality. When I take a step back 
and try to judge where we are in America today, I feel very uncom- 
fortable on how history will judge those of us living today and who 
will reap the benefits euid pass on the bills to future generations 
or grandchildren who are yet to be bom. I don’t like how that de- 
fines us as a people. We’re pretty selfish. 

All this passion that many of us have about balancing the budget 
in 7 years, we don’t even address the national debt. It goes to $7 
trillion by 2003. It will take us up to the year 2030 to bring it all 
back into better balance. We either do that or we move into 
hyperinflation and devalue our currency. 

I guess if Members of Congress start bu 5 dng gold, the American 
people had better start bu 3 dng gold. So I just wanted to address 
that point for a moment. I just had to. 

I’ve got several questions. Let me turn now to Mr. Filner for any 
questions he may have or rebuttal. 

Mr. Filner. If it’s appropriate. I’d like to yield to the ranking 
member of the subcommittee that has jurisdiction here, Mr. Evans. 

Mr. Buyer. That’s fine. 

Mr. Evans. Mr. Chairman, I have an opening statement I’d like 
to put in the record, don’t have any questions. 

Mr. Buyer. So entered. 

[The prepared statement of Congressman Evans appears on p. 
63.] 

Mr. Evans. I don’t have any questions. 

Mr. Buyer. All right. Mr. Montgomery. Mr. Cooley. 

Mr. Cooley. No questions at this time, Mr. Chairman. 

Mr. Buyer. Mr. Mascara. 

Mr. Mascara. I have no questions, Mr. Chairman, but I couldn’t 
pass up the opportimity to rebut yoxir statement, which I usually 
don’t because I have the utmost respect for you, and I share the 
same passion that you do about balancing the budget and about 
the rising deficit and the money that this country owes and that 
we’re going to pass that on to future generations. 

Where I differ is that perhaps we need to reprioritize. Our prior- 
ities apparently aren’t channeled in the directions that I might 
want to go in. And that includes looking at funding the programs 
that we have for veterans. 

So maybe we ought to go back and look at the host of programs 
that we fund with the $1.6 or $7 trillion and redirect some of that 
money to veterans’ programs but at the same time target the defi- 
cit reduction and balancing the budget. 
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Mr. Buyer. Well, I welcome your comments because this Con- 
gress will do a much better job than the administration’s budget 
proposals that it’s been given. So we will, in fact, do that. 

Let me ask several questions. The PVA will receive about 
$53,000 from the B grant for its participation in the Ifro Bono Pro- 
gram. What does the money pay for? Ajnd what is the value of the 
PVA contribution to the B grant? 

Mr. Mank. Mr. Chairman, we view the B grant as a safety net 
for the entire program. 

When exigencies occur, the program turns to the B grant attor- 
neys. It is the B grant that keeps the entire program on track. 

Mr. Buyer. Could each of you describe the services your organi- 
zation provides under the Pro Bono Program? 

Mr. MANK. One of the things that we do is provide office space. 
We provide computer systems. We provide an attorney. We also 
handle cases, approximately 30 a year. We also serve as screeners 
for particular cases. 

Mr. Schultz. Like the PVA, at DAV also we provide screeners 
to review those cases to refer them out to pro bono attorneys. And 
also we take some of those cases. Over the years, we’ve had several 
individuals who have worked in the consortium at DAV expense. 
And also, as I said, we do cases. And all our cases are pro bono. 

Mr. Magill. The Veterans of Foreign Wars, the only extent that 
we are is we just inform the veteran that the proCTam is there and 
that if he should want to take advantage of it explain to him where 
he can go for help. 

Mr. Buyer. Thank you very much. 

Mr. Fox, you are recognized for 5 minutes. 

Mr. Fox. Thank you, Mr. Chairman. Would you like me to defer 
my opening statement or give it? 

Mr. Buyer. The written one, we can submit it for the record. 
Otherwise you can use your 5 minutes however you choose. 

Mr. Fox. I just want to thank the Chairman, if I could, for your 
leadership in holding this hearing. And, as you know, we worked 
closely with you and also Congressman Lane Evans on this issue. 
And I believe that by having this hearing, we’ll be able to continue 
the programs which have given coimtless hours of volunteer legal 
service to our veterans. 

[The prepared statement of Congressman Fox appears on p. 67.] 

Mr. Fox. In terms of questions, I did want to mention that in 
their testimony, VA states that the program was not truly a pro 
bono program in view of the application of the Equal Access to Jus- 
tice Act to attorneys who initially agree to take cases. From the 
viewpoint of the veterans who receive legal representation at the 
Court, do they think this is a pro bono program? 

Mr. Mank. Absolutely. 

Mr. Fox. Right. 

Mr. Magill. Yes. 

Mr. Fox. Yes, that’s the perception. All three agree? 

Mr.. Schultz. Yes. 

Mr. Fox. Okay. And, if I may say, Mr. Chairman, this program 
gives annually 14,000, almost 15,000 hours of service. A remark- 
able 77 percent of the veteran clients were successful in dem- 
onstrating error in the decisions at the Boeird of Veterans Appeals. 
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There is draft legislation. And I hope that other members of the 
committee, along with the Chairman and Congressman Evans, who 
have been so actively involved in this program and what it does for 
veterans, I woiild hope that we could meet after this meeting and 
discuss where we go from here. I do appreciate your support of the 
Pro Bono Program. And I know the veterans do as well. 

I yield back the balance of my time and thank the Chairman. 

Mr. Evans. Mr. Chairman? 

Mr. Buyer. Mr. Evans? 

Mr. Evans. I just wanted to mention that we appreciate Mr. Fox 
being the point man on this issue. And I look forward to working 
with him on this issue and you as well. 

Mr. Fox. Thank you, Mr. Evans. 

Mr. Buyer. Thank you, gentleman, for your testimony. Yes? 

Mr. Schultz. Mr. Buyer, if I could, could I respond to your re- 
marks about the deficit reduction? 

Mr. Buyer. Sure. 

Mr. Schultz. I think in the DAV especially, we’re like other citi- 
zens of this Nation. We’re taxpayers also. And we certainly don’t 
want to leave a legacy behind that taxes future generations for our 
excesses. 

But I would also like to point out that we don’t want our legacy 
to be that benefits that are provided to service-connected disabled 
veterans and their families are eroded over the years because of 
our inability to fund those programs. And I say this only because 
over the past several years there have been many measures that 
have been introduced and passed into law. 

We have the OBRA 1990, OBRA 1993, and some other reconcili- 
ation packages that, the VA and the veterans’ community have con- 
tributed some $10 billion in deficit reduction savings. So we’re cog- 
nizant of the fact that the deficit has to be reduced. 

But in my statement today, specifically I say that we want to 
make sure that these monies, any monies saved as a result of the 
Davenport decision, stay within the VA, stay within the veterans’ 
community because you know and I know we have a pay go situa- 
tion we’re up against. 

And there are some inequities in law that we would like to see 
changed and some enhancements of some benefits. Unfortunately, 
because of the Budget Enforcement Act and some of those things, 
we have to come to gimmicks like this, if you will, in order to fund 
worthy programs. 

And I just wanted to state that we’re not out here to say that, 
we want more, more, and more. We’re trying to live within the re- 
alities of the Budget Enforcement Act. And that’s why I put in my 
statement that any money saved as a result of this would go back 
to veterans and their programs. And we do appreciate your efforts. 

Mr. Buyer. Thank you, Mr. Schultz. 

I don’t view this as a gimmick. I view this as a good policy deci- 
sion on this draft legislation. I would also state that I recall that 
after the President’s first State of the Union address, when he 
called for shared sacrifice of the Nation with regard to addressing 
budget deficits, that the first organization to come forward and tes- 
tify was the DAV. I recall that it was at a joint Senate hearing. 
And I’m sure my colleagues also do. 
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When you have, in fact, those of whom are first in priority in my 
eyes and many on this committee with regard to the prioritization 
Mr. Mascara addressed, when those who come first stand up and 
say, “We will participate,” I mean, they have already given and 
paid a tremendous sacrifice and, in turn, say, “We will, in turn, do 
it again.” It is great leadership, and I applaud the DAV for doing 
that. 

We also must be very pragmatic. Pragmatism is we’re faced with 
a President who wants all of the money toward deficit reduction. 
We also have our constraints within the Budget Committee. And 
we have our pressures within the membership here on this commit- 
tee so I can see by the end that it will be fractionalized with regard 
to the pool of the funds. 

Part of it probably will be used and kept for particular funding 
within oiu* Committee. And part of it will also I’m sure go to deficit 
reduction. That’s being very pragmatic with you. 

And I respect your statement. 

Mr. Schultz. Thank you. 

Mr. Buyer. Anyone else have any comments based on mine? 
Otherwise we’ll move to the next panel. 

Mr. Mascara. Mr. Chairman, my statements were made in a bi- 
partisan fashion. I didn’t mean to indicate you, or any of the mem- 
bers of this committee or the Republican party, or the majority, or 
anybody else. That was just a statement that came from my heart. 
They have given and are willing to give, but they want to maintain 
the funding for these programs. I just said that from the bottom 
of my heart from a bipartisan position. 

Mr. Buyer. And that’s how it was received, Mr. Mascara. Thank 
you. 

Thank you, gentlemen, for being 

Mr. Schultz. Likewise. 

Mr. Buyer. Thank you. Thanks for being here. 

Mr. Buyer. If we could have our third panel, please? Today’s 
third panel is composed of Mrs. Margaret Murphy Peterson of the 
Gold Star Wives of America and Mr. Phil Wilkerson of the Amer- 
ican Legion. Mrs. Peterson, it’s nice to have the Gold Star Wives 
here with us today. I’m sorry. 

Mr. Williams. Yes. 

Mr. Buyer. I guess I should have looked up a little earlier. 

Mr. Williams. It’s okay. 

Mr. Buyer. Are you the reliever? 

Mr. Williams. Yes, the relief pitcher. 

Mr. Buyer. The relief pitcher? No curves, though. 

Mr. Williams. Not today. 

Mr. Buyer. This is straight ball? 

'Mr. Williams. Yes, sir. 

Mr. Buyer. All right. That’s all we want in this committee, just 
the straight ball. 

Mr. Williams. Correct. 

Mr. Buyer. Please, ma’am, you may proceed. You’re vmder the 5- 
minute rule. Thank you. 

Ms. Peterson. Thank you. 
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STATEMENTS OF MR. CARROLL WILLIAMS, THE AMERICAN LE- 
GION; ACCOMPANIED BY MS. MARGARET MURPHY PETER- 
SON, LEGISLATIVE COMMl'rTEE MEMBER, GOLD STAR WIVES 
OF AMERICA, INC. 

STATEMENT OF MARGARET MURPHY PETERSON 

Ms. Peterson. Chairman and distinguished members of the sub- 
committees, Gold Star Wives of * -nerica thank you for this invita- 
tion to present our views concerning the 1996 cost-of-living adjust- 
ment to the DIG Program. 

As proposed in the discussion draft, every DIG widow would re- 
ceive a COLA based on her entire DIG monthly check and the 
COLA rate would be the same rate as the COLA rate applied to 
Social Security benefits. 

The COLA adjustment is a very important aspect of the DIG Pro- 

f ram, for the median annual income of the DIG widow is only 
16,500. Clearly one-half of us do not enjoy a comfortable standard 
of living. 

Gold Star Wives fully support a DIG COLA bill as proposed in 
the discussion draft. We are pleased that Congress is not again 
planning to reduce the COLAs to the old-law DIC widows of World 
War II, Korean, and Vietnam, as happened in 1993. 

We believe it is unfair to integrate old-law widows into the new 
two-tiered structure by reducing their COLAs. Old-law widows lose 
twice when they’re hit with both the inferior benefit package and 
with reduced COLAs. You must remember that old-law widows did 
not receive the life insurance benefits of the recent widows. 

As expleiined in my statement, which is part of this record, the 
two-tiered DIC structure, which awards less to the KIA widow than 
to the widow of the 100-percent disabled veteran, is discriminatory. 
We do not believe there is a rational reason for the disparity in 
benefits paid to the two groups of widows. 

Finally and of great concern to Gold Star Wives is the remar- 
riage reinstatement issue. And we would like this opportimity to 
again express our views. 

Gold Star Wives fought for more than 20 years to pass the 1970 
law that we affectionately refer to as the Take a Chance on Ro- 
mance Law. The purpose of our remarriage reinstatement law was 
to bring combat widows’ benefits in line with other federal survi- 
vors and to encourage widows to remarry and go off the DIC roles. 
Yet, before it was repealed, our law had been the most restrictive 
of all the federal remarriage reinstatement laws. 

Then in 1990, without warning, Congress voted as part of the 
budget bill to repeal our right of reinstatement. Most of the mem- 
bers of both Subcommittees here today were not members of Con- 
gress in 1990 and did not vote on that budget act. The effect of this 
1990 repeal was to financially punish the widows who remarried. 

The retroactive impact on remarried widows was unquestionably 
intentional. The repeal was to save $374 million over 5 years. In 
order to accomplish such a savings, the rug had to be pulled out 
from under more than 15,000 widows. 

Soldiers’ widows are now the only class of widows in the federal 
system who permanently lose all benefits if they remarry. The ac- 
tual savings, however, has been substantially less, so much less 
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that one questions, whether the estimate of expected savings was 
made in good faith or whether it was exaggerated to justify the de- 
ception. 

We estimate that since Janu^ 1991 approximately 4,500 to 
5,000 widows, and not 15,000 widows, have been affected by this 
law. The savings are less than one-half that projected. 

Additionally, once word of this treachery circulated, fewer wid- 
ows remarried. And the niimber leaving the DIG roles went down 
25 percent between 1991 and 1992. 

Our husbands’ rights to their promised benefits vested when they 
died. If it is too expensive to honor the commitments made to them, 
then our country has no business to run up further obligations by 
sending soldiers to Bosnia and to other places. 

We have been told that when we remarry, we are no longer our 
husbands’ widows and that you no longer have responsibility to us. 
Not only does this attitude fail to take into consideration the in- 
demnification aspect of our compensation, but you are treating us 
as wards of the government; that is, until such time as we remarry. 
Then financial responsibility for us would be transferred to the 
subsequent spouse. This attitude is sexist, is demeaning, and un- 
dermines tile sacrifices we made to our country when our husbands 
were killed. 

Memorial Day is only 2 weeks away. We ask you to use this time 
to reflect on how Congress’ breach of trust desecrates the very 
ideals for which our husbands died. Please go to your colleagues 
and demand repeal of the 1990 law. 

Thank you. 

[The prepared statement of Ms. Peterson appears on p. 93.] 

Mr. Buyer. Mr. Carroll Williams, you are recognized for 5 min- 
utes. 

Mr. Williams. Thank you, sir. 

STATEMENT OF CARROLL WILLIAMS 

Mr. Williams. Mr. Chfiirman and members of the subcommittee, 
the American Legion appreciates the opportunity to comment on 
the several draft legislative proposals under consideration this 
morning. 

One proposal addresses the funding mechanism for tiie Veterans 
Pro Bono Consortium. Since its establishment in 1992, this pro- 
gram has recruited a pool of pro bono attorneys to provide legal as- 
sistance to financially needy veterans who had filed their appeals 
before the U.S. Court of Veterans Appeals without legal represen- 
tation or pro se. 

Funding for its continued operation has been provided out of 
monies appropriated to the Court of Veterans Appeals for this pur- 
pose. As a result of the conCTessionally mandated reductions in the 
Court’s fiscal year 1996 budget, support for the program had to be 
provided out of the Court’s operating fund. 

The situation has focused attention on a longstanding concern 
expressed by the Court and some members of Congress that some 
modifications or alternatives to the current funding mechanism for 
theprogram be considered. 

The Court believes that its impartiality and independence may 
in some way be adversely affected by having to balance its own 
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funding needs Avith the potentially competing funding issues of the 
program’s operation. It would like to see the budgetary and admin- 
istrative responsibilities transferred to a more suitable entity. 

The draft proposal essentially maintains the current relationship 
between the Court and the Pro Bono Consortium. We are sensitive 
to the Court’s concerns and believe that it should not be compelled 
to have fimding for the program included in its own appropriation. 
Rather, we would like to see specific language developed to provide 
a separate appropriation to the Court for the program. 

The Court should then be authorized to enter into an agreement 
with some nonprofit organization, such as the Legal Service Cor- 
poration, to perform necessary administrative and oversight func- 
tion. The American Legion supports actions to ensure by statute 
the continued viability of this worthwhile program. 

A second measure seeks to overturn two recent decisions of the 
Court of Veterans Appeals dealing with entitlement to vocational 
rehabilitation training: Davenport v. Brown and Wilson v. Brown 
and the current provisions of 'Title 38. 

Mr. Chairman, the American Legion would not support the pro- 
posed restrictions on the current eligibility criteria for vocational 
rehabilitation or training. This proposal raises a number of issues 
of concern. However, we basically do not see the change to the cur- 
rent law as being beneficial to service-disabled veterans seeking as- 
sistance from VA in an effort to obtain suitable employment. 

In these cases the Court determined VA in impfementmg the 
provisions of Public Law 96-466 had imposed arbitrary limitations 
on eUgibilily criteria which were inconsistent with the provisions of 
the law, which only required that a veteran have a compensable 
service-connected disability and need vocational rehabihtation. 

The implementing regulation retained that the prior law require- 
ment that the emplo^ent handicap be causally related to the 
service-connected disability. Since 1981 VA has used a regulatory 
process to effectively hold down the cost of the vocational rehabili- 
tation program by limiting the number of participants. VA is now 
seeking to reimpose similar limits in the name of budget savings. 

The American Legion is concerned by efforts such as this, which 
raise a call for congressional inteiwention each time a favorable 
landmark decision in favor of veterans is rendered by the courts. 
'This is especially true when it is perceived that the Court’s actions 
may have an adverse impact on the VA’s budget. 

We believe Congress spoke very clearly in the enactment of the 
Veterans Judicial Review Act of 1988. These and other precedential 
decisions have shown that thousands of veterans have been denied 
benefits because VA’s actions were not subjected to legal challenge 
or judicial review. 

Mr. Chairman, that concludes my statement this morning. 
Thank you very much. 

[The prepared statement of the American Legion appears on p. 

101 .] 

Mr. Buyer. Thank you, Mr. Williams. 

Ms. Peterson, on the defense bill, there were some discussions — 
and it wasn’t marked up — on the issues of the Former Spouse Pro- 
tection Act. And it was recognized by me that there were some 
inconsistencies. 
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You have a husband and wife. They put in their 20 years and 
end up then with a divorce. And she lays claim and then receives 
the money. She then remarries and still keeps the money. 

Ms. Peterson. That’s right. 

Mr. Buyer. And then he’s alive. 

Ms. Peterson. Right. 

Mr. Buyer. If he were to have died and not be alive, you get 
treated differently. 

Ms. Peterson. That’s right. Essentially what we get is alimony. 

Mr. Buyer. Well, essentially what you get is alimony. 

Ms. Peterson. TTiat’s what it boils down to. DIG stops on remar- 
riage. It stops forever. 

Aid there is a member in our organization right here in this 
room who was married 19 years. They moved 19 times in 19 years. 
Had her husband divorced her, rather than die on her, she would 
have had a property settlement which would have included one- 
half times 19/20ths of his pension for either his life, or hers, de- 
pending upon whether they took the survivorship option. 

It is terrible that widows are treated worse than divorcees are. 

Mr. Buyer. Help me here so I can imderstand the train of 
thought. I have the sense at the moment — I agree with vou because 
that was going through my mind as we were sitting there on the 
Personnel Committee. It didn’t make sense as to how they get 
treated if the husband died; if they divorced and lived, they re- 
ceived a higher benefit. 

Ms. Peterson. That’s right. 

Mr. Buyer. And that didn’t make sense to me. We did not follow 
through. It wasn’t really timing in background on the issue of 
whether to even repeal or begin to address repeals of the former 
Spouse Protection Act, not complete repeal. I’m talking about ad- 
dressing that particular issue on remarriage. 

So there was no action taken on it at that time. So what I’m say- 
ing, what almost happened, rather than change your status to meet 
that of the Former Spouse Protection Act, they may repeal on the 
remarriage issue. So rather than you say saying bring it to there, 
it may, in fact, come back. 

What’s going through my mind — this is where I want you to help 
me for a moment — is if, in fact, the government’s obligations are 
saying that if, in fact, the husband or wife who is on active duty 
dies in the line of duty for their country and our obligations are 
to care for the widow and the children and, in fact, do that but 
then they remarry, in your eyes it does not sever that obligation? 

Ms. Peterson. Absolutely not. 

Mr. Buyer. All right. Tell me why. 

Ms. Peterson. First of all. Confess established the rules. It 
send, “If you die, we pay you so much.” During Vietnam and before, 
many soldiers didn’t have a choice of whether they did their mili- 
tary duty. They werfe sent over to Vietnam and other places. Con- 
gress wrote the terms of the unilateral contract, a contract of adhe- 
sion. The soldiers had no say in its terms. “Here it is. Here are the 
benefits if you die.” And soldiers were sent over there, some of 
them to certain death. 

Certain benefits were promised to them. I remember when my 
husband went to Vietnam in 1970, and back again in 1971 after 



23 


a leave. He explained to me what the benefits were. We considered 
the benefits in deciding whether to buy extra insurance because it 
would have been very expensive for an EOD soldier to buy extra 
insurance. 

Now you say, “Thank you. Thank you for giving your fife, but, 
you’re really just too expensive. We’re going to change the rules on 
you after you’re dead,” I t hink there’s a real breach of trust here. 

The other reason is that when this was passed in 1970, it was 
with the intention it would be relied upon, not only for the estate 
planning, but would be relied upon by the widow who was to be 
able to remarry and be able to be taken care of for life as a tribute 
for what her husband and for what she suffered. In reliance on her 
right to be reinstated, she and her subsequent spouse may fail to 
sdect survivorship options and so forth. Amd these are irrevocable 
decisions in reliance on that 1970 law. 

'Then for Congress to repeal the reinstatement law with a retro- 
active impact is really a violation and a denial of due process. And 
that’s the very ideal for which our husbands died. 

I think of any group of widows, the widows you don’t fool with 
or egregiously betray, are the military widows — especially those 
whose husbands died on active duty while defending these ideals. 

Mr. Buyer. Well, Mr. Filner and I, who were not even consider- 
ing running for Congress way back then — ^you’re talking about 
1990; right? We weren’t t alkin g about 

Ms. PATERSON. Right. And I acknowledge that. 

Mr. Buyer. Or maybe you were considering it back in 1990. I 
don’t know, but I can let you speak for yourself. Oh, you were? Oh, 
okay. 

Let me ask you this; If the widow remarries, benefits are taken 
away, and she then is divorced, is she reinstated? 

Ms. Peterson. Yes. 

Mr. Buyer. AU right. What’s the problem with 

Ms. Peterson. She should 

Mr. Buyer. But there’s not a problem with that? You like that? 

Ms. Peterson. Right. 'That’s the way the 1970 law was. I mean, 
no matter how the marriage ended, by death or by divorce, she 
would be reinstated. 

Mr. Buyer. Right now? 

Ms. Peterson. Oh, no, no. Right now, right now, no. 

Mr. Buyer. Once she remarries, even if divorced, 

Ms. Peterson. 'That’s it. 

Mr. Buyer (continuing). She’s lost it forever? 

Ms. Peterson. That’s it. And so those who remarried in reliance 
on this law have had reinstatement taken out from under them. 
Many would not have remarried. Some are remarried and are now 
living a nightmare, knowing that if their husbands predecease 
them, they are going to be very financially strapped because many 
of them have already given up their survivorship options with their 
subsequent spouses. 

And they’re elderly. 'The average age of the entrant into the DIC 
program according to the GAO report is 61 years old. 'This is hardly 
a time for her to start earning her own pension. 

The average entrant into the program, and the women in Gold 
Star Wives led very traditional lives. 'They traveled around with 
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their husbands from place to place. They helped the soldier be bat- 
tle-ready by keeping the home, by tending the children. Many of us 
led de facto single parent lives while we were married. 

And now we widows are being told, “WeU, the benefits your hus- 
band was promised are just not there for you because, frankly, it’s 
inconvenient and you’re too expensive.” 

So yes, we view this as a betrayal. 

Mr. Buyer. I appreciate you being here today and your testi- 
mony. 

Ms. Peterson. Th ank you. 

Mr. Buyer. Does anyone have any questions? Mr. Filner? 

Mr. Filner. I appreciate, Mr. Williams, your testimony. 

Mr. Williams, lliank you, sir. 

Mr. Filner. I think I agree with it. Most of all, I appreciate it. 

We don’t have the answers today, Ms. Peterson. I think you and 
your group have been very effective in pointing out what I’ll say 
are contradictions in policies. And we have to really focus on that. 

I think there’s a similar contradiction that you raise with the 
survivor benefits and the offsets, which I have introduced legisla- 
tion to change. You earn both your Social Security and your pen- 
sion and somehow we then offset that. 

There are similar kin ds of things that may be under — I don’t 
know why they were originally done that way— -different conditions, 
different times. We have to focus in on those injustices and con- 
tradictions, betrayals is the word you used, and try to correct them. 

So thank you for your testimony. 

Ms. Peterson. May I make one more point? The cost according 
to the GAO report to reinstate widows with the remarriage provi- 
sion would be $43 million. 

And we’re making no comment on the Davenport issue before 
you. We’re not up on it. So if, in fact, you do save money on Dav- 
enport, that would be more than five times the amount of money 
needed to fund the remarriage provision. 

Mr. Weller (presiding). Thank you. I see there are no more 
questions for members of the panel. So I do want to thank you for 
your testimony, Ms. Peterson and Mr. Williams. 

Mr. Williams. Thank you. 

Mr. Weller. And your panel is excused. 

Ms. Peterson. Thank you very much. 

Mr. Weller. I’d like to ask the Honorable Frank Q. Nebeker, 
Chief Judge of the U.S. Court of Veterans Appeals, who will be our 
next witness, if he would come forward. 

Judge Nebeker. Good morning. 

Mr. Weller. Good morning. Judge Nebeker. We very much ap- 
preciate your participation as part of a panel today. So welcome to 
our Subcommittee hearing. We ask if you would proceed with your 
testimony. 

Judge Nebeker. 'Thank you. 
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STATEMENT OF HON. FRANK Q. NEBEKER, CHIEF JUDGE, U.S. 

COURT OF VETERANS APPEALS; ACCOMPANIED BY JUDGE 

DONALD IVERS; ROBERT F. COMEAU, ESQ., CLERK OF THE 

COURT; MR. JAMES L. CALDWELL, JR., CHIEF DEPUTY 

CLERK; SANDRA P. MONTROSE, ESQ.; AND MS. ANN B. OLSEN, 

BUDGET OFFICER 

Judge Nebeker. You have my formal written testimony. And I 
would ask that it be made a part of the record. 

Mr. Weller. Without objection. 

[The prepared statement of Judge Nebeker appears on p. 105.] 

Judge Nebeker. And my testimony before you this morning will 
be relatively brief 

For all the sound and fiiiy that this matter of the Pro Bono Pro- 
gram and ^e budget and tne Court have created, you may find it 
comforting that I can report that to a great extent we are in agree- 
ment. The program, we all agree, is a successful program. It has 
been well-managed. And a fine job has been done by all involved. 

Under the appropriations arrangement for the current fiscal 
year, the funding has been adequate. And the figures prepared by 
the program and the Court for nuiding during fiscal year 1996 are 
consistent. 

The one point that has been the major source of concern has to 
do with the program’s funds being commingled with the Court’s op- 
erating budget. I’m able to quote from Mr. Isbell’s letter of April 
12 that, “The program funds should not be part of the Court’s own 
budget nor a responsibility of the Court with respect to justifying 
the amount of the appropriations requested.” 

That’s a long way towards an agreement. And I guess what it ba- 
sic^ly boils down to is whether there can be a way of solving the 
problem of having the funding for the program considered, either 
directly or indirectly, a part of the Court’s operating budget. 

And, as the committee is well-aware, the Court has taken the po- 
sition that it must take — that, in order to preserve the independ- 
ence of the Court, the situation that we are experiencing in the 
1996 fiscal year should not and indeed, cannot be permitted to con- 
tinue. 

Since Mr. Isbell and the program seem to be in agreement that 
that is so, I guess what we erne here to do is to try and figure out 
a way whereby there can be that separation of appropriations so 
that, if I may speak somewhat euphemistically, their hand is not 
in the Court’s pocket and the Court’s hand is not in their pocket 
for purposes of operating. 

I believe that that situation can be solved. And we are here, I 
suppose, to ask for your indulgence and your assistance in solving 
that problem. 

Mr. Weller. Thank you. Judge. 

I have one question I’d like to ask of you. The Department has 
characterized the Court’s interpretation of the Equal Access to Jus- 
tice Act as “entitling an attorney to, in effect, bill the government 
if the client veteran achieves either reversal or a remand.” 

Is this an accurate characterization of the Court’s interpretation 
of the Equal Access to Justice Act? And do you agree with the VA’s 
view that due to the EAJA applicability to cases before the Court, 
the program is not truly a pro bono program? 
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Judge Nebeker. In a word, I do not agree. I will explain. The 
Department position neglects to point out that a msgor element — 
there are other elements to entitlement to an EAJA award — ^but a 
meg or element of entitlement to fees and costs is that the Depart- 
ment’s position in the matter before the Court must not be sub- 
stantially justified in law. Of the claims paid by the Department, 
most are settled by the Department without requiring court deci- 
sion. 

Where an award is made, through settlement or otherwise, the 
key determination is that the Secretary’s legal position was not 
substantially justified. Accordingly, if there is substantial justifica- 
tion for the Secretary’s position at the Board level and before the 
Court, the occasion for EAJA awards could be drastically reduced 
or eliminated. In other words, the general coimsel needs to make 
sure up front before taking a legal position in a matter that the De- 
partment’s position is substantially justified. 

If it is, no legal fees imder E.^A can be awarded. It is only — 
I repeat-^nly when their position is not substantially justified 
that, imder EAJA, the fees are awardable and the costs are 
awardable. 

Mr. Weller. Well, thank you, Judge. 

The chair would recognize Mr. Filner, who had some questions. 

Mr. Filner. Thank you, Mr. Chairman. 

I imderstand some of your concerns. And you’re not too happy 
about choosing between ftmding the Court’s operations and provid- 
ing sufficient funds for this program. I’m not sure I understand 
some of your other concerns, though. 

For example, would it m^e any difference in the judicial ethics 
that you cite if the clerk of the Court, for example, were to admin- 
ister the program directly? 

Judge Nebeker. That would not be permissible either because he 
is the clerk of the Court. 

Mr. Filner. So that would not alleviate any concerns you have? 

Judge Nebeker. It would not, sir. 

Mr. Filner. Okay. And, as I imderstand it, one of your sugges- 
tions was that the Legal Service Corporation administer the pro- 
gram. Would that allow it to survive given that situation? 

Judge Nebeker. Allow the Legal Services Corporation 

Mr. Filner. No. The Pro Bono Program. Would they have suffi- 
cient ability to do that? 

Judge Nebeker. 'They are presently administering the grant. The 
grant comes from the Court’s own operations appropriation. And 
we have conveyed that money to LSC in the past, including this 
year, to continue to run the program. 

The problem is not who is the Secretariat or who is the grantor 
of the money. LSC is doing a fine job. The question is: Where does 
the money come from that goes to the grantee? 

Mr. Filner. I would suspect the fimding might be even more 
questionable if it went directly. 

Judge Nebeker. To? 

Mr. Filner. LSC. 

Judge Nebeker. Oh, the Court would be completely out of the 
loop, lliere would be no ethical problems then. 
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Mr. Filner. No. I understand that you would be out of the loop, 
but the funding loop might be jeopardized. 

Judge Nebeker. Well, I understand the appetite with respect to 
LSC. And in that event, yes, there would be jeopardy there. An- 
other entity would have to be found. 

Mr. Filner. You brought up these issues. If the f un din g for the 

E rogram were somehow stable and separated, what’s the difference 
etween your court’s role and a U.S. district court, for example, 
which has to assure representation for indigent defendants? 

Judge Nebeker. Under the appropriations for the federal courts, 
both the district courts and the United States circuit cmuts, there 
is a discrete line item in the appropriations for those courts to be 
administered by the Administrative Office of the United States 
Courts. 'There is no competition between the operating funds of 
those Article III courts and the Defense Services Program as there 
has been this fiscal year in our situation with respect to the Court’s 
budget and the Pro Bono Program. 

The only involvement that the federal district courts or courts of 
appeals has with respect to the money that is already appropriated 
is to grant the applications for fees under the Criminal Justice Act. 

And when that appropriated amount of money nans out, there is 
no competition with the Court’s operating budget. In other words, 
the judges don’t then say, “Well, we don’t have any money to pay 
these lawyers’ fees. So we have to take it out of the clerk’s budget 
or we have to take it out of some other operating budget within Qie 
Court itself.” No competition exists in that situation. 

Mr. Filner. Okay. I will try to continue to understand your posi- 
tion as we go forth. Thank you very much. 

Judge Nebeker. Thank you, sir. 

Mr. Weller. WeU, thank you, Mr. Filner. 

The chair would reco^ze Mr. Cooley if he has some questions. 
Mr. Cooley. Yes. Judge, the Court suggests that Legal Services 
and/or VA be mven the control over the program. Could you explain 
that to those here who are lay persons what you really meant by 
that? 

What is the difference? To the Court, if it’s Legal Services or VA, 
is there any benefit of having one or the other administer the 
program? 

Judge Nebeker. 'There’s no difference. As far as we are con- 
cerned, if there’s a way to cheuinel the money directly to the cor- 
poration, fine. If not, we see no real problem with doing it with VA. 

'They do. In candor, they don’t want it. And they maintain that 
there’s an impossibility of walling off a conflict of interest. 

Mr. Cooley. Do you see that as a real 

Judge Nebeker. I don’t see that as a problem. They disagree 
with the idea that the analogy with the DOD, the Department of 
Defense, services for prosecution and defense — they don’t agree 
that that is an apt parallel, but I disagree. I think it’s quite apt. 

There they wml off the defense services from the prosecution 
services. 'They’re completely separate. 'There’s no conflict of interest 
that is involved as a practical matter anywhere along the line. 

And they’re dealing there with liberty. The^re deming there with 
prosecution in which people can go to jail. Here, we’re dealing with 
money claims. Surely if you could wall off a conflict of interest in- 
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volving criminal justice, it’s far easier to do so when it involves 
money claims, civil matters. 

Mr. Cooley. Well, let’s say looking from the outside in, wouldn’t 
you in your role as justice think tiiat the VA may be better 
equipped to handle this than going to an outside legal agency? 

Judge Nebeker. You mean like the Legal Services Corporation? 

Mr. Cooley. Right, yes. 

Judge Nebeker. I do not wish to denigrate the abihty of the 
Legal Services Corporation to handle this program. They are used 
to handling grant ftmds. And they do and I thi^ can do a very fine 
job imder tiie circumstances that exist today. 

I do not see that the VA would be less able to handle it. I imder- 
stand th^ handle grants funding anyway, mostly in the medical 
research field. But surely there is the mechanism there for the nec- 
essary audit to ensure that the grant is being administered in the 
prraer fashion. 

From our viewpoint, it really doesn’t make much difference so 
long as it’s some other separate entity that’s doing it. I would love 
to be able to say that there’s a corporation witiun the D.C. Bar, 
which is an official organ, although it’s a government organ of the 
District of Coliunbia, rather than the federal government. I would 
love to be able to say that there’s an organization within the D.C. 
Bar that could do this. And we might be able to esmlore whether 
or not there is and whether they would be willing to do it. 

It really makes no difference to the Court so long as it’s some en- 
tity that 18 beyond the Court. 

Mr. Cooley. In your capacity as chief, I know you get involved 
in the financial part of it and some other parts as manager and 
head of that function. Do you see any advantage cost-wise or effi- 
ciency-wise or administrative-wise over VA handling this over 
Legal Services? 

Judge Nebeker. I don’t. 

Mr. Cooley. You made another point in your testimony that I 
was interested in. You find that the Pro Bono Program raises some 
concerns with you at your position. Could you explain that to me? 

Judge Nebeker. I’m not sure I imderstand your question. The 
thrust of my point is simply that they are an entity that ultimately 
winds up finding lawyers to represent appellants before the Court 
in an adversaria proceeding. In other words, they wind up having 
chents represented before the Court on one side, the Secretary is 
on the other. 

And, yet, our problem is we are asked to fund that. That rives 
an appearance that there is no impartiality here because the Court 
is required to take care of and fund one-half of the htigation that 
comes before the Court where we’ve got to be impartial. 

If I’m getting at your question, — and I’m not sure I am — ^look at 
it this way. What would it be if the Court were appropriated the 
bilhons of dollars and then the Court had to give it to VA to run? 
It would not be a very good situation because the VA is before the 
Court representing one side of the htigation that we deal with. And 
I suggest that the same thing is true if you have the other side 
being funded by the Court. 

Mr. Cooley. I sort of looked at it, I guess, I look at people who 
are not able to provide legal defense. And the courts provide them 
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outside legal services. And there doesn’t seem to be any kind of 
bridge there. 

Judge Nebeker. Oh, all right. I think I understand your point. 
In the criminal justice field, &e Constitution requires that coimsel 
be provided. And so the courts are of necessity directly involved in 
complying witii that constitutional provision because if they don’t, 
the prosecution is a nullity. It might as well not have occurred. 

The difference is that, in civil litigation, such as the kind that 
our court is involved with, there is no constitutional requirement 
of counsel. Counsel are suppUed basically by volimteer. The Court 
does not have a responsibility to ensure that there is coimsel. The 
program has been predicated upon the idea that, if administered 
properly, volunteer lawyers would appear and take cases. And they 
have. 

Mr. Cooley. Th ank you very much. Judge. 

Mr. Weller, niank you, Mr. Cooley. 

The chair would recognize Mr. Fox if you have any questions for 
this witness. 

Mr. Fox. Thank you, Mr. Chairman. 

Judge Nebeker, in your testimony — ^we appreciate, by the way, 
your being here today and thank you for your counsel. In your tes- 
timony, you state the funding of the Pro Bono Program during fis- 
cal year 1996 placed the Court in a dilemma of choosing between 
its own needs and the full funding of the Pro Bono Program. You 
further state that this creates an institutional conflict, which im- 
pinges upon the judicial independence of the Court and creates the 
appearance of partiality in individual cases. 

Because these concerns were expressed for the first time as a re- 
sult of the fiscal year 1996 funding method, would a return to the 
way the Pro Bono Program was funded prior to 1996; that is, 
where the Court merely serves as a conduit for the funds, alleviate 
your concerns? 

Judge Nebeker. Probably if the appropriation process itself sepa- 
rated the judgment as to the needs of the operating demands of the 
Court and the program. It’s awfully easy, it seems to me, to say, 
“Well, the Court and the Pro Bono Program lumped together need 
so much money. All right. We’re going to give them less than that, 
of course. And it’s up to the Court to then take out of this one-lump 
sum funds to operate the prograun.” 

Mr. Fox. Right. 

Judge Nebeker. Now, what happened in 1996 is that we re- 
quested an amount greater than the amount we got. The amount 
we requested for operation was greater than the amount we got. 

'Then there was the separate request for the Pro Bono Program. 
That was forgotten about. We were told that out of the $9 million 
that was appropriated for our operations, we must take out the 
money to fully fund the program as well. When we had requested 
the appropriations, the program was over and above our operating 
request. 

Mr. Fox. So, therefore, a clear separation of funding for the Pro 
Bono Program from your court’s funding would be a decisive issue 
in your perception? 

Judge Nebeker. It surely is. 
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Mr. Fox. Okay. I have no further questions. And I thank the 
Judge for spending his time here and giving us his counsel. 

Mr. Weller. Thank you, Mr. Fox. 

Seeing no other members of the subcommittee are present, I 
want to thank the Judge very much for your testimony. You’re 
excused. 

Judge Nebeker. Thank you, Mr. Chairman. 

Mr. Weller. Again, theuik you for participating and presenting 
your testimony this morning. 

Mr. Weller. Our final witness is Mr. David Isbell, Chairman of 
the Veterans Consortium Pro Bono Program. The consortium is the 
organization that operates the Pro Bono Program at the Court of 
Veterans Appeals and is made up of the DAV, the PVA, the Amer- 
ican Legion, and the National Veterans Legal Services Project. 

Mr. Isbell, thank you very much for joining us and presenting 
testimony. If you would introduce those who are accompanying you 
and please begin. 

Mr. Isbell. Thank you very much, Mr. Chairman and respected 
members of the committee. 

STATEMENTS OF DAVID B. ISBELL, ESQ., CHAIRMAN, ADVI- 
SORY COMMITTEE, VETERANS CONSORTIUM PRO BONO 

PROGRAM; ACCOMPANIED BY MR LAWRENCE B. HAGEL, 

ESQ., DEPUTY GENERAL COUNSEL, PARALYZED VETERANS 

OF AMERICA; AND MR BRIAN D. ROBERTSON, ESQ., DIREC- 
TOR CASE EVALUATION AND PLACEMENT 

Mr. Isbell. We welcome the opportunity to appear before the 
committee. And we earnestly hope for your support for legislation 
that will provide authorization for the program. 

Mr. Chairman, I’ve submitted a statement. I do not plan to read 
it. I would like to emphasize a couple of points that are made in 
the statement. 

Mr. Weller. Your statement will be entered into the record, full 
text, without objection. 

Mr. Isbell, lliank you, sir. 

[The prepared statement of Mr. Isbell, with attachments, appears 
on p. 111.] 

Mr. Isbell. Last fall the program suffered a near death experi- 
ence. We almost went out of existence for want of funds. We had 
planned a wind-down that would have had us terminate the pro- 
gram entirely. It is in the hope of avoiding that experience again 
that we would like to have authorizing legislation. 

Now, with regard to the draft bill which is the subject of the 
hearing, our principal suggestion relates to Section 2 of the bill, 
which states a dollar amount which would be a cap on the appro- 
priation. The dollar amount there set is $678,000. 

That fi^re obviously is taken from the Court of Veterans Ap- 
peals’ budget submission. That is the amount that the Coxirt asked 
for in connection with its budget for fiscal 1996. That amount, as 
Mr. Mank of PVA pointed out earher, contemplated that $112,000 
in carryover funds would be available in addition to the $678,000 
in new funds. In other words, the Court submission contemplated 
that the budget would be $790,000 this year. 
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We have attached to my statement a draft budget for next year. 
At the time that I submitted the statement, it was a draft. The ad- 
visory committee which runs the program met yesterday, and we 
did formally adopt that budget. The budget calls for an appropria- 
tion of almost $744,000, more precisely $743,838. 

That figure is, I point out, $60,000 less than the Court’s budget 
request was intended to be for this year. It is more than the 
$678,000 in supplemental money requested by the Court, but still 
less than what the Court expected to be available for the program. 
It is also more than the amount on which we are operating, in fact, 
at present. We are operating on a budget of $633,000 because we 
did not get the entirety of the $678,000 that Congress, in effect, in- 
structed the Court to give us. 

Our present level of operation is truly not a satisfactory level of 
operation. I would urge the committee to raise the appropriation 
ceiling in the bill sufficiently to allow the program to operate at a 
sensible level. 

We specifically suggest the figure be set at $750,000. That’s a lit- 
tle more than the $743,838, but I assume that for authorizing legis- 
lation, it’s sensible to think in terms of round numbers, rather than 
the last dollar. 

Obviously the authorization doesn’t govern the actual amount of 
the appropriation. And I would assume that the appropriating com- 
mittee acting pursuant to the authorization would only allocate to 
us the amoimt that we asked in the budget. 

I might add that we realized after we had made the fin al deci- 
sion on the budget that it would have been sensible in light of past 
experience for us to ask for some cushion. This year we would have 
gone out of operation on September 30 but for the fact that there 
was some carryover from previous years. If again the government 
shuts down, we will shut down. 

So it would have been sensible for us to ask for an even larger 
amoimt than we are, in fact, asking for. We recognize the budget 
realities, however, and we have kept our request as modest as we 
reasonably would do. 

Mr. Weller. Thank you, Mr. Isbell. 

Could you identify for all of us those who are accompanying you, 
please? 

Mr. Isbell. I beg your pardon. On my left, on your right, is Law- 
rence Hagel, who is Deputy General Counsel of the Paralyzed Vet- 
erans of America. He is the member of the advisory committee who 
represents that one of the four constituent organizations. 

On my right and your left is Brian Robertson, who is the head 
of the case evaluation and placement component, the principal com- 
ponent, of the program. 

Mr. Weller. Thank you, I appreciate that introduction. 

Let me just ask a pretty basic question, Mr. Isbell. Can you de- 
scribe for us how you best determine who gets pro bono representa- 
tion? 

Mr. Isbell. How we determine whether a particular case should 
get pro bono? 

Mr. Weller. That’s correct. Who should receive pro bono rep- 
resentation? 
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Mr. Isbell. Let me describe the first part of that process and ask 
Mr. Robertson, who evaluates the cases, to describe the rest of it. 

When an appellant before the Court is still without coimsel; that 
is, pro se, 30 days after the notice of appeal is filed, a notice is sent 
to that appellant advising the appellant of the possibility of free 
representation. If the appellant indicates an interest in free rep- 
resentation — and, curiously, some third of them do not. I think it’s 
a third. But if the appellant does indicate an interest, then the case 
is evaluated by the case evaluation and placement component 
under Mr. Robertson. 

And let me ask him to give you a more detailed description of 
that. 

Mr. Weller. All right. Mr. Robertson. 

Mr. Robertson. Good morning, Mr. Chairman. 

When we receive a request from a veteran for assistance through 
our program, of course, that is the trigger when we get that re- 
quest. Tlien we go through a number of steps. The first, of course, 
is to make sure that the individual is not represented by a private 
attorney. 

We find out that sometimes they contact us at the same time 
that they’re contacting private attorneys. And if we find out that 
they have engaged or acquired counsel of their own, then we have 
nothing to offer them. 

We also have a financial test that we apply to determine if they 
meet our financial eligibility criteria. If the veteran is able to pass 
that test, then we evaluate the veteran’s case for placement 
through the pro^am. 

What we’re doing is we review the decision of the Board of Veter- 
ans Appeals to determine if in our opinion there was any error 
committed by the Board of Veterans Appeals that we think that 
the Court could deal with and could either grant benefits directly 
to the veteran or could send the case back to the Board of Veterans 
Appeals or the regional office for fiirther action. 

Mr. Weller. Thank you, Mr. Robertson. 

Mr. Isbell, with your long-time involvement with this program, 
can you give us the dollar vSue of pro bono services that have been 
provided since this program’s inception? 

Mr. Isbell. We calculate it to be around $9 million. 

Mr. Weller. Nine million dollars? 

Mr. Isbell. Yes. It’s roughly $2 million a year, 3 and a half. 

Mr. Weller. For a total of $9 million? 

Mr. Robertson. Two and a half to three per year. 

Mr. Isbell. 'Two and a half to three million a year. 

Mr. Weller. All right. But you estimate about a total of $9 mil- 
lion worth of pro bono representation has been provided? 

Mr. Isbell. That’s right. 

Mr. Weller. Thank you. 

The chair would recognize Mr. Cooley for any questions. 

Mr. Cooley. Mr. Isbell, I looked at your Veterans Consortium 
Pro Bono Program and your budget proposal for 1997. I would like 
to ask a few questions. I’m just curious. “Salaries for Non-attomey 
Representatives” has a $40,000 increase over last budget year. Can 
you explain that to us? I mean, that’s almost a 50 percent increase 
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over what you had in 1996 to 1997. In 1996 it was 84. And you’re 
proposing for 1997 123. 

\^at I guess I’m getting into because I can go down here and 
name a lot of the thmgs that had a 50 percent increase over pre- 
vious years, actually some places a little less, but four or five items. 
What I’m saying to you is that if the system was changed in any 
way, would that reflect on any cost savings so we can maintain this 
program for the benefit of what we’re trying to do here? I mean, 
if we went to a different method, could we still provide the services 
we need to and not have these increases that I see here on your 
budget? 

Mr. Isbell. Mr. Cooley, I’m sorry. I don’t quite understand your 
question. When you say “Do you mean if a system were changed?” 
do you mean if the Department of Veterans Affairs’ adjudication 
system was changed or do you mean if something in our system 
was changed? 

Mr. Cooley. I don’t know where to look. I’m just making a gen- 
eral statement. Like I said before, xmder “Salaries for Non-attomey 
Representatives,” firom 1996 to 1997 you had a 50 percent increase 
over 1996. Maybe that’s justified. I’m just asking. 

If you look down here in the bottom, “Others,” you had more 
than the 50 percent increase. And if you look at the “Non-person- 
nel” line here, you picked up another 27,000. 

You know, you have some quite large increases. Other places 
you’ve done very well across the line. Could you just kind of ex- 
plain why those increases are there? And if we had some other 
method within the Department or going outside or whatever, could 
we look at the funding of the 678,000 and still maybe function to- 
tally and provide aU full services that you had last time? 

Mr. Isbell. I think Mr. Robertson can probably answer the ques- 
tion best since he has the most intimate involvement with the 
preparation of the budget. 

Mr. Robertson. Mr. Cooley, if I may, sir, with respect to the 
“Salaries for the Non-attomey Representatives,” that increase is 
predicated on a couple of factors. The first factor is that we’re con- 
templating — and those Non-attomey Representatives basically are 
my case evaluators, my case screeners, the folks who do the real 
work in my particular office in evaluating the veteran’s case. 

We’re anticipating that we may have to increase the size of that 
staff. We currently have billets for four individuals. And we have 
increased the budget to possibly accommodate four and a half. And 
the reason that we’ve gone to that half is that we are expecting 
that the Board of Veterans Appeals will increase the number of de- 
cisions that are handed down, which will result in an increased 
number of appeals to the Court, which, of course, would result in 
an increase in the number of requests for services. That’s part of 
it. 

The second part is that heretofore mainly the case evaluators 
have been provided to us by the veterans’ service organizations. 
Some of them have been provided to us at cost. Some have been 
provided to us at no cost. 

For example, we have a screener right now from the American 
Legion. Those are donated services. We expect to get one case eval- 
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uator very shortly from Disabled American Veterans who will be 
completely at no cost to the program. 

So the veterans’ service organizations are making and have made 
a diligent effort to work with us on this. The problem that they’re 
confronting, of course, is that they provide the services to the veter- 
ans at the Board of Veterans Appeals through their nationsd ap- 
peals offices. They are seeing an increased demand for services 
there, again because Chairman Cragin is trying to process more 
cases to reduce his backlog. So they’re not in a position to give us 
additional personnel. 

If we have to go hire these individuals, basically off the street, 
it’s a very small pool that we can draw from. These individuals 
have a tremendous amoimt of expertise. I just can’t go to an em- 
ployment agency such as Telesec and find somebody like that. So 
ffie increase in salaries would be an attempt to balance and almost 
achieve parity or something close to parity with the salaries that 
are paid over at the Board of Veterans Appeals for their attorney 
advisers. So that’s responsible for that. 

You pointed out an increase in the “Other” line. Those are some 
publication costs that when we send cases out to our pro bono at- 
torneys, we provide them with some educational material. We’re 
expecting that we will be republishing that material. There would 
be an increased cost there. 

And, in addition, we had a peer review analysis by Legal Serv- 
ices Corporation which suggested we send out some additional in- 
formation about the program. And those would be the publication 
costs for that as well. 

Mr. Cooley. Could you explain to me ‘Total Non-Personnel,” 
that increase there? I’m just curious about that. That’s 27,000. 

Mr. Robertson. Which line, sir? 

Mr. Cooley. The last line, right down at the very bottom, before 
‘Total A Grant,” the line above that. Is that a summation of all 
from “Space Rent” down? It went from last year it was 121,000. 
This yeeir it’s proposed budget 148. 

Mr. Robertson. I think that’s just a cumulative effect, sir. 

Mr. Cooley. Okay. 

Mr. Robertson. And many of those would be slight increases for 
inflation, in the neighborhood of 2, 3, or 4 percent. 

Mr. Cooley. Thank you very much, gentlemen. I appreciate that. 

Mr. Isbell. Thank you. 

Mr. Weller. Thank you, Mr. Cooley. 

The chair would recognize Mr. Fox. 

Mr. Fox. Thank you, Mr. Chairman. I appreciate your assistance. 

Mr. Isbell, if the Court again becomes a condxiit for fimding the 
proCTam, would that be £m acceptable funding mechanism to you? 

Mr. Isbell. Absolutely. That is what we feel is the ideal solution. 

Mr. Fox. One other item I’d just say parenthetically as a foot- 
note, I think if enough of the members of the local Bar were made 
more aware and underscored the assistance that they’re giving to 
our veterans by being participants in the Pro Bono Program and 

S erhaps even with an annual opportunity to meet for a thank you 
'om this committee as one of the noncompensation benefits, per- 
haps we might be able to get more members to be involved in it 
to know that the Congress is grateful for what the 3 r’re doing. 
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I know from programs back in my district, sometimes you have 
to really educate people about the benefit of service in this area. 
Not only would they be serving in the sense of giving a service 
without remuneration, but they’re also doing a benefit for the vet- 
erans. 

Many of these individueds may have served themselves or did not 
serve and want to help the cause for veterans. And if we can assist 
in that regard. I’ll just say I’m sure that other members of the com- 
mittee would agree with me that whatever we can do to show our 
gratitude in some kind of annual ceremony, we’d be glad to. 

Mr. Isbell. We appreciate that, Mr. Fox. 

Mr. Fox. Thank you, Mr. Chairman. That concludes my ques- 
tions. 

Mr. Weller. Thank you, Mr. Fox. 

Recognizing that there are no members of the minority here, we 
do have a tradition in the subcommittee where we allow the minor- 
ity covmsel to ask a question in their absence. Counsel? 

Mr. Ryan. 'Th ank you very much, Mr. Chairman. 

Mr. Isbell, on behalf of Mr. Evans, I’d like to extend his con- 
gratulations to you for all of the fine work you’ve been doing over 
the last 4 years. 

I have just one question. You expressed concern about the De- 
partment of Veterans Affairs having any role in deciding whether 
the Pro Bono Program receives fimds. I’m going to give a hypo- 
thetical to you. If the Congress appropriated funds to the Depart- 
ment of Veterans Affairs but gave the Department absolutely no 
discretion with respect to the funds; that is, the Department was 
merely a conduit and had to make the funds available for the pro- 
gr£im without any delay or reduction, would this address your con- 
cern about how fwds were made available? 

Mr. Isbell. That would reduce the concern, yes. 

Mr. Ryan. Yes. Thank you very much, sir. 

Mr. Weller. All right. Thank you. 

And I have one more question for Mr. Isbell. I was wondering if 
you think it’s time that we establish an accredited course in veter- 
ans’ law at a locad law school? 

Mr. Isbell. Well, it is taught at at least one of the local law 
schools, taught at Catholic University. There’s a Professor W illiam 
Fox who teaches a course in the subject there. I don’t know wheth- 
er any of the other local law schools have. Larry? 

Mr. Hagel. 'The program doesn’t exist in isolation, Mr. Chair- 
man. First of all, the grant assurances of this program require the 
program to make contact with law school clinical programs to inter- 
est them in the program. In the past 2 years, we have made, I 
think, in 1 year five contacts, in another year three contacts and 
in each of those years have actually had law school clinical pro- 
grams take a case at the Court of Veterans Appeals. 

Also other organizations have programs where they promote the 
study or interest of veterans’ law in law schools. And the Pro Bono 
Program is aware of that. For example, the Paralyzed Veterans has 
a program where they spend a little over $50,000 a year to provide 
scholarship funds for tlurd year law students who promise to pro- 
vide pro bono services to veterans upon graduation from law school. 
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That is not to say that we wouldn't obviously support in any way 
we could the establishment of a course in law school. And anjlhing 
you could do to promote representation would certainly be bene- 
ficial. 

Mr. Weller. Well, thank you. And Mr. Isbell, Mr. Robertson, Mr. 
Hagel, I want to thank you very much for participating in the 
panel and your testimony and contribution to today’s nearing. 

I would also like to thank all the vntnesses for the time and ad- 
vice that they’ve offered today. I think we’ve had a pretty good, 
frank discussion of the issues. And I want to ensure everyone that 
we intend to do what is in the best interest of our veterans in all 
future deliberations of these issues. 

This joint hearing stand adjourned. Thank you. 

[Whereupon, at 11:57 a.m., the subcommittees were adjourned.] 
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[DISCUSSION DRAFT] 

APfU/ 17, 1996 


104th congress 
2o Session 


H.R. 


IN THE HOUSE OP REPRESENTATIVES 


Mr Introduoed th« following bill; which ww referred to the 

Committee on 


A BILL 

To amend title 38, United States Code, to clarify that an 
employment handicap for which an individual may receive 
training and rehabilitation assistance must be causally 
related to the individual’s service^nnected disability, 
and for other purposes. 

1 Be it enacted by the Senate and House of Bepresenta^ 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. DEFINITIONS. 

4 Section 3101 of title 38, United States Code, is 

5 aiiieiided — 


( 37 ) 
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2 

1 (1) in paragraph (1), by inserting resulting 

2 in substantial part from a disability described in sec- 

3 tion 3102(1)(A) of this title,” after “impairment”; 

4 (2) in paragraph (6), by inserting “authorized 

5 under section 3120 of this title” after “assistance”; 

6 and 

7 (3) in paragraph (7), by inserting resulting 

8 in substantial part from a service-connected disabil- 

9 ity rated at 10 percent or more,” after “impair- 

10 ment”. 

1 1 SEC. 2. BASIC ENTITLEMENT. 

12 Section 3102 of title 38, United States Code, is 

13 amended — 

14 (1) in paragraph (l)(A)(i), by striking out 

15 “which is” and all that follows through “chapter 11 

16 of this title” and inserting in lieu thereof “rated at 

17 20 percent or more”; 

18 (2) in paragraph (2) (A), by striking out “which 

19 is” and all that follows through “chapter 11 of this 

20 title” and inserting in lieu thereof “rated at 10 per- 

21 cent”; and 

22 (3) by amending paragraph (2)(B) to read as 


23 


follows-. 
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3 

1 “(B) is determined by the Secretary to be 

2 in need of rehabilitation because of a serious 

3 emplo 3 anent handicap.”. 

4 SEC. 3. PERIODS OF ELIGIBILITY. 

5 Section 3103 of title 38, United States Code, is 

6 amended — 

7 (1) in subsection (b)(3), by striking out “de- 

8 scribed in section 3102(l)(A)(i) of this title” and in- 

9 serting in lieu thereof “rated at 10 percent or 

10 more”; 

11 (2) in subsection (c) — 

12 (A) in the matter preceding paragraph (1), 

13 by striking out “particular” and inserting in 

14 lieu thereof “current”; and 

15 (B) in paragraph (2), by striking out “vet- 

16 eran’s employment” and inserting in lieu there- 

17 of “veteran’s current employment”; and 

18 (3) in subsection (d), by striking out “under 

19 this chapter” and inserting in lieu thereof “in ac- 

20 cordance with the provisions of section 3120 of this 

21 title”. 

22 SEC. 4. SCOPE OF SERVICES AND ASSISTANCE. 

23 Section 3104 of title 38, United States Code, is 

24 amended — 


25 


(1) in subsection (a) — 
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4 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


(A) in paragraph (1) — 

(i) by striking out “such veteran’s dis- 
ability or disabilities cause” and inserting 
in heu thereof “the veteran has an employ- 
ment handicap or”; and 

(ii) by inserting “reasonably” after 
“goal is”; 

(B) in paragraph (7) (A) — 

(i) by striking out “(i)”; and 

(ii) by striking out “, and (ii)” and all 
that follows through “such Act”; and 

(C) in paragraph (12), by striking out 
“For the most severely disabled veterans requir- 
ing” and inserting in heu thereof “For veterans 
with the most severe service-connected disabil- 
ities who require”; and 

(2) by striking out subsection (b) and redesig- 
nating subsection (c) as subsection (b). 

SEC. 6. DURATION OF REHABILITATION PROGRAMS. 

Section 3105 of title 38, United- States Code, is 
amended in subsection (c)(1), by striking out ‘Veteran’s 
employment” and inserting in heu thereof “veteran’s cur- 
rent employment”. 
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5 

1 SEC. 6. INITIAL AND EXTENDED EVALUATIONS; DETER- 

2 MINATIONS REGARDING SERIOUS EMPLOY- 

3 MENT HANDICAP. 

4 (a) In General. — Section 3106 of title 38, United 

5 States Code, is amended — 

6 (1) in subsection (a), by striking out “described 

7 in clause (i) or (ii) of section 3102(1)(A) of this 

8 title” and inserting in lieu thereof “rated at 10 per- 

9 cent or more”; 

10 (2) in subsection (b), by striking out “counsel- 

1 1 ing in accordance with”; 

12 (3) in subsection (c), by striking out “with ex- 

13 tended” and inserting in lieu thereof “with an ex- 

14 tended”; and 

15 (4) by redesignating subsections (d) and (e) as 

16 subsections (e) and (f), respectively, and inserting 

17 after subsection (c) the following new subsection: 

18 “(d) In any case in which the Secretary has deter- 

19 min ed that a veteran has a serious employment handicap 

20 and also determines, following such initial and any such 

21 extended evaluation, that achievement of a vocational goal 

22 currently is not reasonably feasible, the Secretary shall de- 

23 termine whether the veteran is capable of participating in 

24 a program of independent living services and assistance 

25 under section 3120 of this title.”. 



6 

1 (b) CONPORMINQ Amendments. — Title 38, United 

2 States Code, is amended — 

3 (1) in section 3107(e)(2), by striking out 

4 “3106(e)” and inserting in beu thereof “3106(f)”; 

5 (2) in section 3109, by striking out “3106(d)” 

6 and inserting in lieu thereof “3106(e)”; 

7 (3) in section 3118(e), by striking out 

8 “3106(e)” and inserting in heu thereof “3106(f)”; 

9 and 

10 (4) in section 3120(b), by striking out 

11 “3106(d)” and inserting in lieu thereof “3106(d) or 

12 (e)”. 

13 SEC. 7. ALLOWANCES. 

14 Section 3108 of title 38, United States Code, is 

15 amended — 

16 (1) in subsection (a)(2), by striking out “foUow- 

17 ing the conclusion of such piu^t” and inserting in 

18 lieu thereof “while satisfactorily following a program 

19 of employment services provided under section 

20 3104(a)(5) of this title”; and 

21 (2) in subsection (f)(1) — 

22 (A) in subparagraph (A) — 

23 (i) by inserting “eligible for and” 


24 


after “veteran is”; 
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7 

1 (ii) by striking out “chapter 30 or 

2 34” and inserting in lieu thereof “chapter 

3 30”; and 

4 (iii) by striking out “either chapter 30 

5 or chapter 34” and inserting in heu there- 

6 of “chapter 30”; and 

7 (B) in subparagraph (B), by striking out 

8 “chapter 30 or 34” and inserting in heu thereof 

9 “chapter 30”. 

10 SEC. 8. EMPLOYMENT ASSISTANCE. 

11 Section 3117(a)(1) of title 38, United States Code, 

12 is amended by inserting “rated at 10 percent or more” 

13 after “disabUity”. 

14 SEC. 9. PROGRAM OF INDEPENDENT LIVING SERVICES AND 

15 ASSISTANCE. 

16 Section 3120 of title 38, United States Code, is 

17 amended — 

18 (1) in subsection (b), by striking out “service- 

19 connected disabUity described in section 3102(1)(A)” 

20 and inserting in lieu thereof “serious employment 

21 handicap resulting in substantial part from a serv- 

22 ice-connected disability described in section 

23 3102(l)(A)(i)”; and 


24 


(2) in subsection (d), by striking out “and (b)”. 
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1 SEC. 10. EFFECTIVE DATE. 

2 (a) In General. — Except as provided in subsection 

3 (b), the amendments made by this Act shall take effect 

4 on the date of the enactment of this Act. 

5 (b) Application. — The amendments made by sec- 

6 tions 1 (other than paragraph (2)), 4 (other than subpara- 

7 graphs (A) and (B) of paragraph (1)), and 9 shall apply 

8 with respect to claims of ehgibiUty or entitlement to serv- 

9 ices and assistance (including claims for extension of such 

10 services and assistance) under chapter 31 of title 38, Unit- 

11 ed States Code, received by the Secretary on or after the 

12 date of the enactment of this Act, including those claims 

13 based on original appUcations, and applications seeking to 

14 reopen, revise, reconsider, or otherwise adjudicate or 

15 readjudicate on any basis claims for services and assist- 
lb ance under such chapter. 
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[DISCUSSION DRAFT] 

April 26, 1996 

104th congress w w 
2d Session ^ 


IN THE HOUSE OF REPRESENTATIVES 


Mr. Pox of Penn^vania introduced the following bill; which was referred to 
the Committee on 


A BILL 

To amead title 38, United States Code, to authorize the 
provision of financial assistance to financially needy vet- 
erans in order to ensure that those veterans receive legal 
assistance in connection with proceedings before the 
United States Court of Veterans Appeals. 

1 Beit enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 
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1 SECTION 1. LEGAL ASSISTANCE FOR FINANCIALLY NEEDY 

2 VETERANS IN CONNECTION WITH COURT OF 

3 VETERANS APPEALS PROCEEDINGS. 

4 (a) In General. — S ubchapter IH of chapter 72 of 

5 title 38, United States Code, is amended by adding at the 

6 end the following new section; 

7 “§7287. Legal assistance for financially needy veter- 

8 ans in proceedings before Court 

9 “(a)(1) The Court of Veterans Appeals may provide 

10 funds in order to provide finan cial assistance by grant or 

11 contract to legal assistance entities for purposes of pro- 

12 grams described in subsection (b). 

13 “(2) The Court shall seek to provide funds for such 

14 purpose through a nonprofit organization selected by it. 

1 5 K the Court determines that there exists no nonprofit or- 

16 ganization that would be an appropriate recipient of funds 

17 under this section for the purposes referred to in para- 

18 graph (1) and that it is consistent with the mission of the 

19 Court, the Court may provide financial assistance, by 

20 grant or contract, directly to legal assistance entities for 

21 purposes of permitting such entities to carry out programs 

22 described in subsection (b). 

23 “(b)(1) A program referred to in subsection (a) is any 

24 program under which a legal assistance entitj' uses finan- 
23 cial assistance under tliis section to pro^^de assistance or 
26 carr}' out acthdties (including assistance, sendees, or ac- 
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1 tivities referred to in paragraph (3)) in order to ensure 

2 that individuals described in paragraph (2) receive, vsdth- 

3 out charge, legal assistance in connection with decisions 

4 to which section 7252(a) of this title may apply or with 

5 other proceedings before the Court. 

6 “(2) An individual referred to in paragraph (1) is any 

7 veteran or other person who — 

8 “(A) is or seeks to be a party^ to an action be- 

9 fore the Court; and 

10 “(B) cannot, as determined by the Court or the 

1 1 entity concerned, afford the costs of legal advice and 

1 2 representation in connection with that action. 

13 “(3) Assistance, sendees, and acthities under a pro- 

14 gram described in this subsection may include the foUow- 

15 ing for individuals described in paragraph (2) in connec- 

1 6 tion with proceedings before the Court; 

17 “(A) Financial assistance to defray the ex- 

18 penses of legal advice or representation (other than 

19 payment of attorney fees) by attomej's, clinical law 

20 programs of law schools, and veterans service orga- 

2 1 nizations. 

22 “(B) Case screening and referral services for 

23 purposes of referring cases to pro bono attorneys 

24 and such programs and organizations. 
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1 “(C) Education and training of attorneys and 

2 other legal personnel who may appear before the 

3 Court by attorneys and such programs and organiza- 

4 tions. 

5 “(D) Encouragement and facilitation of the pro 

6 bono representation by attorneys and such programs 

7 and organizations. 

8 “(4) A legal .assistance entity that receives financial 

9 assistance described in subsection (a) to carry out a pro- 

10 gram under t.hi.s subsection shall make such contributions 

1 1 (including in-kind contributions) to the program as the 

12 nonprofit organization or the Court, as the case may be, 

1 3 shall specify when providing the assistance. 

14 “(5) A legal assistance entity that receives financial 

15 assistance under subsection (a) to carry out a program 

16 described in this subsection may not require or request 

1 7 the payment of a charge or fee in connection with the pro- 

18 gram by or on behalf of any indi^^dual described in para- 

19 graph (2). 

20 “(c)(1) F\mds for the program under this section 

21 shall be provided, and shall be identified separately, in 

22 Acts making appropriations for the operations of the 

23 Court for any fiscal year. The Court may, out of the funds 

24 appropriated to the Court for such purpose, pro\dde funds 
2,5 to a nonprofit organization described in subsection (a)(1), 
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1 in advance or by way of reimbursement, to cover some or 

2 all of the administrative costs of the organization in pro- 

3 viding finan cial assistance to legal assistance entities car- 

4 lying out programs described in subsection (b). 

5 “(2) Funds shall be provided under this subsection 

6 pursuant to a written agreement entered into bj’' the Court 

7 and the organization receiving the funds. 

8 “(d) A nonprofit organization may — 

9 “(1) accept funds, in advance or by way of re- 

10 imbursement, from the Court under subsection 

11 (a)(1) in order to provide the financial assistance re- 

1 2 ferred to in that subsection; 

13 “(2) provide financial assistance by grant or 

14 contract to legal assistance entities under this see- 

15 tion for purposes of permitting such entities to carry 

16 out programs described in subsection (b); 

17 “(3) administer any such grant or contract; and 

18 “(4) accept funds, in advance or by way of re- 

19 imbursement, from the Court under subsection (e) in 

20 order to cover the administrative costs referred to in 

2 1 that subsection. 

22 “(e)(1) Not later than Februaiy 1 of each year, the 

23 Court shall submit to Congress a report on the funds and 

24 financial assistance pro\'ided under this section during the 
2.3 pi ecediiig fiscal year. Ba.sed on the information pro\ided 
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1 the Court by entities receiving such funds and assistance, 

2 each report shall — 

3 “(A) set forth the amount, if any, of funds pro- 

4 ^^ded to nonprofit organizations under paragraph 

5 (1) of subsection (a) during the fiscal year covered 

6 the report; 

7 “(B) set forth the amount, if any, of financial 

8 assistance provided to legal assistance entities pur- 

9 suant to paragraph (1) of subsection (a) or under 

10 paragraph (2) of that subsection during that fiscal 

1 1 year; 

12 “(C) set forth the amount, if any, of funds pro- 

13 vided to nonprofit organizations under subsection (c) 

14 during that fiscal year; and 

15 “(D) describe the programs carried out under 

16 this section during that fiscal year. 

17 “(2) The Court may require that any nonprofit orga- 

18 nization and any legal assistance entity to which funds or 

19 financial assistance are provided under this section provide 

20 the Court with such information on the programs carried 

21 out under this section as the Court determines necessary 

22 to prepare a report under this subsection. 

23 “(f) For the purposes of this section; 

24 “(1) The term ‘nonprofit organization’ means 
any not-for-profit organization that is involved \nth 


25 
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1 tlie pro\ision of legal assistance to persons unable to 

2 afford such assistance. 

3 “(2) The term ‘legal assistance entity’ means a 

4 not-for-profit organization or veterans service orga- 

5 nization capable of providing legal assistance to per- 

6 sons with respect to matters before the Court. 

7 “(3) The term ‘veterans service organization’ 

8 means an .organization referred to in section 

9 5902(a)(1) of this title, including an organization 

10 approved hy the Secretary under that section.”. 

1 1 (b) Clerical Amendment. — The table of sections 

1 2 at the beginning of such chapter is amended by inserting 

13 after the item relating to section 7286 the following new 

14 item: 

“7287. Legal assistance for financially needy veterans in proceedings before 
Court.”. 

15 SEC. 2. AUTHORIZATION OF APPROPRIATIONS. 

16 There is authorized to be appropriated to the United 

1 7 States Court of Veterans Appeals for the purpose of pro- 

18 viding financial assistance under section 7287 of title 38, 

19 United States Code, as added by section 1, for each of 

20 fiscal years 1997, 1998, and 1999 the sum of $678,000. 
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[DISCUSSION DRAFT] 


104th congress 
2d Session 


H.R. 


IN THE HOUSE OP REPRESENTATIVES 


Mr. introduced the foUowing bill; which was referred to the 

Coirunittee on 


A BILL 

To increase, effective as of December 1, 1996, the rates 
of compensation for veterans with service-connected dis- 
abilities and the rates of dependency and indemnity com- 
pensation for the survivors of certain disabled veterans. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the linked States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE, 

4 This Act may he cited as the “Veterans’ Compensa- 

5 tion Cost-of-Living Adjustment Act of 1996”. 
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1 SEC. 2. INCREASE IN RATES OF DISABILITY COMPENSA- 

2 TION AND DEPENDENCY AND INDEMNITY 

3 COMPENSATION. 

4 (a) Rate Adjustment. — The Secretary of Veterans 

5 Affairs shall, effective on December 1, 1996, increase the 

6 dollar amounts in effect for the payment of disability com- 

7 pensation and dependency and indemnity compensation by 

8 the Secretary, as specified in subsection (b). 

9 (b) Amounts To Be Increased. — T he doUar 

10 amounts to be increased pursuant to subsection (a) are 

1 1 the foUowing; 

12 (1) Compensation. — Each of the dollar 

13 amounts in effect under section 1114 of title 38, 

14 United States Code. 

15 (2) Additional compensation fob depend- 

16 ENTS. — ^Each of the dollar amounts in effect under 

17 section 1115(1) of such title. 

18 (3) Clothino allowance. — T he dollar 

19 amount in effect under section 1162 of such title. . 

M (4) New dic rates. — ^T he dollar amounts in 

21 effect under paragraphs (1) and (2) of section 

22 1311(a) of such title. 

23 (5) Old dic rates.— E ach of the dollar 

24 amounts in effect under section 1311(a)(3) of such 

25 tide. 
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1 (6) Additional, dig for survtvinq spouses 

2 WITH MINOR CHILDREN. — The dollar amount in ef- 

3 feet under section 1311(b) of such title. 

4 (7) Additional dig for disabiuty. — The 

5 dollar amounts in effect imder sections 1311(c) and 

6 1311(d) of such title. 

7 (8) DIG FOR DEPENDENT CHILDREN. — The 

8 doUar amounts in effect under sections 1313(a) and 

9 1314 of such title. 

10 (c) Determination of Percentage Increiase. — 

11 (1) The increase under subsection (a) shall be made in 

12 the dollar amounts specified in subsection (b) as in effect 

13 on November 30, 1996. Each such amount shall be in- 

14 creased by the same percentage as the percentage by 

1 5 which benefit amounts payable under title 11 of the Social 

16 Security Act (42 U.S.C. 401 et seq.) are increased effec- 

17 tive December 1, 1996, as a result of a determination 

18 under section 215(i) of such Act (42 U.S.C. 415(i)). 

19 (2) In the computation of increased dollar amounts 

20 pursuant to paragraph (1), any amount which as so com- 

21 puted is not an even multiple of $1 shall be roimded to 

22 the next lower whole dollar amoimt. 

23 (d) Special Rule. — The Secretary may adjust ad- 

24 ministratrvely, consistent with the increases made under 

25 subsection (a), the rates of disability compensation paj^- 
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1 able to persons within the purview of section 10 of Public 

2 Law 85-857 (72 Stat. 1263) who are not in receipt of 

3 compensation payable pursuant to chapter 11 of title 38, 

4 United States Code. 

5 SEC. 3. PUBLICATION OF ADJUSTED RATES. 

6 At the same time as the matters specified in section 

7 215(i)(2)(D) of the Social Security Act (42 U.S.C. 

8 415(i)(2)(D)) are required to be published by reason of 

9 a determination made under section 215(i) of such Act 

10 during fiscal year 1996, the Secretary of Veterans Affairs 

1 1 s hall publish in the Federal Register the amounts specified 

12 in section 2(b), as increased pursuant to section 2. 
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HONORABLE STEVE BUYER 
CHAIRMAN 

SUBCOMMITTEE ON EDUCATION, TRAINING, 
EMPLOYMENT AND HOUSING 
JOINT SUBCOMMITTEE HEARING 
REMARKS 
Mays, 1996 

This joint subcommittee will come to order. Before 
we begin, I would like to thank the distinguished Chairman 
of the Subcommittee on Compensation, Pension, 
Insurance and Memorial Affairs, Terry Everett, for 
agreeing to hold this joint legislative hearing. Likewise, I 
would like to thank the distinguished Ranking Members of 
the two subcommittees. Lane Evans and Bob Filner for 
their cooperation in this hearing. We are here today to 
receive testimony on several legislative proposals which 
would affect veterans benefits. 

First, we have a draft bill to repeal the effects of 
Davenport v. Brown. The proposal would require a 
veteran’s service connected disability to be responsible 
for an employment handicap in order to qualify for VA 
vocational rehabilitation benefits. 

, ' ' Second, we have a draft Cost of Living Allowance bill 
to provide an increase in the rates of compensation and 
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Die equal to that percentage given to Social Security 
recipients. 

Finally, we have a draft bill to ensure the continuation 
of the veterans Pro Bono program at the Court of 
Veterans Appeals. These are all interesting issues and 
I’m eager to hear from today’s witnesses. I’d like to 
remind all of today’s witnesses that their full statement will 
be entered into the record, so if they would summarize 
within the 5 minute limit, 't would be most helpful. Before 
we call the first panel, I’d like to recognize Chairman 
Everett for any remarks he may have. 

Next, I like to recognize the distinguished Ranking 
Member of my subcommittee. Bob Filner and the 
distinguished Ranking Members of Mr. Everett’s 
subcommittee for any remarks they may have 

Thank you. Let’s have the first panel. Today we 
have with us Mr. Steve Lemons, Deputy Undersecretary 
for Benefits, accompanied by Asst. General Counsels 
Dean Gallin and Don Garvin. Gentlemen welcome and 
please begin. 
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Thank you Steve. I have just a couple questions for 

you. 

Gentlemen, thank you for being here today. Let’s 
have the second panel, please. The panel is composed 
of Mr. Richard Schultz of the DAV, Mr. Russ Mank from 
the PVA and Mr. Jim Magill from th-j VFW. Glad to have 
you here. Please proceed in any order you desire. 

Thank you gentlemen. Let’s begin with a couple of 
questions. 

Thank you gentlemen. Could we have our third 
panel, please. Today’s third panel is composed of Mrs. 
Margaret Murphy Peterson of the Gold Star Wives of 
America and Mr. Phil Wilkerson of the American Legion. 
Ms. Peterson, its nice to have the Gold Star Wives here 
today, so why don’t you begin. 

Thank you. Just a couple of questions. 

Thank you for your testimony, and the panel is excused. 
The honorable Frank Q. Nebecker, Chief Judge of the 
U.S. Court of Veterans Appeals will be our next witness. 
Judge Nebecker, welcome and please proceed. 
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Thank you, Judge. Let’s begin with a couple of questions. 

Thanks for being with us today Judge. Our final 
witness is Mr. David Isbell, Chairman of the Veterans 
Consortium Pro Bono Program. The Consortium is the 
organization that operates the Pro Bono program at the 
Court of Veterans Appeals and is made up of the DAV, 
PVA, the American Legion and the National Veterans 
Legal Services Project. Mr. Isbell , please begin. 

I’d like to thank all the witnesses for their time and 
advice here today. We’ve had a good, frank discussion of 
the issues and I want to ensure everyone we intend to do 
what is best for the veteran in our future deliberations of 
these issues. The joint hearing stands adjourned. 
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Statement of 

Representative Wes Cooley 
Committee on Veterans' Affairs 

Subcommittee on Education, Training, Employment and Housing 
Joint Hearing on the Court of Veterans’ Appeals Pro Bono Program, cost-of-living adjustments, and 
the Supreme Court’s Davenport v. Brown decision 

May 8, 19% 



61 


Thank you, Mr. Chairman. Thank you, as well, to all of our distinguished 
guests who are here to testify today. 1 have listened carefully to your 
recommendations, and I will study your written submissions. As always, you have 
presented this committee with a well-considered analysis of the issues before us. 

As for the Pro Bono Representation Program, I was impressed by the 
testimony of Judge Nebeker. This nation must provide adequate representation to 
financially needy veterans appearing before the Court of Veterans Appeals. In an 
adversarial system, though, the ethical implications of various funding proposals for 
the pro bono program are extremely complex. The Court must maintain an 
appearance of impartiality — requiring the Court to channel its scarce resources in 
support of an individual litigant places the Court in an awkward ethical position. At 
the same time. I’m no proponent for expanding the resources of the Legal Services 
Corporation. Like Judge Nebeker, I’m perplexed by the Veterans Administration's 
assertion that it would be unable to administer the pro bono program. The VA, after 
all, is an entity created to help veterans; and the current head of the V A is fond of 
saying that he is, above all else, an advocate for the interests of veterans. 

The draft COLA bill under discussion today would provide that disabled 
veterans, as well as those in receipt of dependency and indemnity compensation, will 
receive a COLA equal to the CPI after November 30, 1996. Certainly, veterans’ 
should receive the same adjustments that are provided for other non-veteran 
programs. The goal of this Subcommittee should be to ensure that veterans are not 
faced with a real cut in the buying txrwer of their annual benefits. 

I have listened to the testimo ly today relatin’.; to the Supreme Court’s recent 
Davenport v. Brown decision. While it may make sense to provide vocational 
rehabilitation to veterans for their service-connected disabilities, I certainly empathize 
with the concerns of the Paralyzed Veterans of America. As we consider this 
legislation, I will thoroughly consider the thoughtful views of our witnesses today. 


Thank yot Mr. Chairman. 
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HONORABLE TERRY EVERETT 
CHAIRMAN 

SUBCOMMITTEE ON COMPENSATION. PENSION, 
INSURANCE AND MEMORIAL AFFAIRS 
JOINT SUBCOMMITTEE HEARING 
REMARKS 
Mays, 1996 

Thank you Mr. Chairman. I too would like to thank all 
the members, especially the Ranking Members for 
agreeing to this joint hearing. I’d also like to thank all of 
the witnesses for being with us today, especially Ms. 
Peterson of the Gold Star Wives, whom I’d like to thank 
for their hospitality when I spoke before their regional 
conference 

Today, we’ll hear testimony regarding several 
important issues. Proposed legislation affecting the 
Davenport decision, a COLA for 1997 and the Pro Bono 
program are all important. 

The written testimonies show that there are some 
differences of opinion on some issues, and I hope we’ll 
have a good discussion of all sides of the debate. 1 see 
by the calendar that we are going to markup these 
proposals in a couple weeks, so we really need your 
advice here today. 

Thank you Mr. Cnairman. 
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Statement of Honorable Lane Evans 
Joint Legislative Hearing 
May 8. 1996 

Mr. Chairman, I want to thank you for holding this hearing. 

A cost-of-living adjustment for all beneficiaries drawing 
service-connected benefits is a must-pass bill, and I hope we will 
see it on the floor in the near future. I am also pleased to note the 
spirited debate about reversing the outcome in the Davenport 
case. The outcome in that case shows me that judicial review is 
working as we intended when we passed that historic legislation 
in 1988 after many years of hearings. By insuring that VA 
regulations are consistent with the law, the Court is performing a 
valuable and much-needed function. That Congress is debating 
reversing the outcome in one particular case is no reflection on 
the Court; it is merely that we are assuming our responsibility to 
set the policy as to who is eligible for VA benefits. 

I have also read with great interest the testimony on the 
pro bono representation program, which has provided 
effective legal assistance to hundreds of deserving veterans. 

As a young attorney, I learned first-hand the importance of 
providing access to legal representation for citizens who do 
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not have the means to pay for it. Although there is no doubt 
that veterans deserve this assistance, and that it has been 
ably administered by the Legal Services Corporation (LSC) 
for the last five years, the LSC is not directly assigned 
management of the program in the legislation. 1 hope that 
my colleagues were aware of the admirable work done by 
LSC for veterans when they cast votes to substantially 
reduce funding for LSC in the 1996 appropriation bill. 

In any event, I fully understand Judge Nebeker's 
concern that he is confronted with an impossible decision of 
either adequately funding the Court or providing adequate 
funds for veterans’ represeitatinn. During House debate on 
the Court’s 1996 appropria ion, there was an effort made by 
Mr. Sanders and Mr. Montgomery to restore some of the 
funds originally requested by the Court, but those efforts 
were ultimately unsuccessful. I must also admit that I share 
the concern of the distinguished Chair of the Pro Bono 
Advisory Committee about the Department of Veterans 
Affairs having any substantive role in funding for attorneys 
who must oppose the VA’s position on matters before the 
Court. I think the most logical thing to do here would be to 
increase funds for LSC, but I am concerned that a program 
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specifically benefitting veterans may not get the attention it 
needs in an appropriations subcommittee with different 
jurisdiction. 

I believe that we can find a way to insure that funds are 
promptly made available for this program at the same time 
that the Court’s budget is approved, and that the funds do 
not come at the expense of other important and necessary 
objectives. 

I look fonward to working with other members of the 
committee to assure that this valuable program continues. 
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Rep. Jerry Weller 
Compensation, Pension, Insurance 
& Memorial Affairs Sub-Committee Statement 
May 8, 1996 

I want to add my appreciation to that expressed by my colleagues, to 
veterans organizations in general for their service, dedication and hard work on 
behalf of America’s veterans. I especially want to thank the veterans groups that 
are here with us today. 

I believe that all of you here today would agree that improving service to 
our veterans, as well as ensuring sufficient funding for veterans' programs, 
should be among our sub-committee’s top priorities. I want to assure you that I 
will be working closely with all veterans’ service organizations, and in fact, have 
met with several of these organizations in the last few months to discuss their 
concerns and suggestions to improve the current system. I have also formed a 
local veterans' advisory conunittee that I have found very helpful and insightful in 
addressing local veterans' concerns and needs. 

Mr. Chairman, I look forward to hearing the testimony before us today 
regarding veteran’s cost of living adjustments and the Court of Veterans’ Appeals 
Pro Bono Program. 
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Prepared statement of Hon. Frank Mascara 

Good Morning Mr. Chairman. I am glad to be here for this hearing called to re- 
view drafts of three very important pieces of legislation that would potentially touch 
the lives of millions of veterans and their dependents. 

I am pleased that we are also able to receive the comments of representatives of 
our Nation’s distinguished veterans’ service organizations. Having glanced through 
their prepared statements last evening, I noted that as usual, they cut through to 
the heart of the matter and again remind us that the main focus of our delibera- 
tions should be the veterans who have so courageously served our Nation and now 
look to our committee for assistance and help. 

This is particularly true as it relates to their comments regarding the proposed 
measure to overturn the Davenport v. Brown decision. 

I appreciate the fact that this ruling has the potential of posing problems for the 
Department of Veterans Affairs’ efforte to provide quality vocational rehabilitation 
to veterans. 

However, if we come to the conclusion that some correction is required, I would 
feel more comfortable if the preponderance of the savings could be retained for our 
veterans. 

Needless, to say I am very happy that we are also going to be considering the 
annual cost-of-livmg adjustment legislation. The eventual passage of this measure 
will ensure that those veterans’ who rely on the benefits they receive from our Gov- 
ernment will have some protection agamst inflation. I only wish it was moving to 
the Floor today. That is what I call important and meaningml legislation. 

Finally, I concur that it is essential that we take action to see that the Court of 
Veterans Appeals Pro Bono Program remains intact. 

I was amazed to read in the testimony that 80 percent of the cases that come be- 
fore the Court are veterans tr3ring to represent themselves. 

It is clear that those veterans who have been assisted by all those who help with 
this program have benefited and stand a better chance of receiving a favorable 
ruling. 

I understand the Court’s concern that for a variety of reasons this program should 
be somewhat separate and I am sure by the time we get to mark-up we will have 
come up with an acceptable solution. 

As one of the witness will testify this morning, the lemslation we are considering 
today will have real impact on veterans and their families. I am confident we wiO 
keep that fact in mind and do our best to serve those veterans who clearly look to 
us for leadership. 


Prepared statement of Hon. Jon Fox 

Thank you, Chairmsm Buyer and Chairman Everett, for your leadership in hold- 
ing this hearing As you know. I have been working closely with you and your staff 
as well as Mr. Evans to craft effective legislation to preserve ana improve the out- 
stonding Veterems Consortium Pro Bono legal program. 

The program provides countless hours of volunteer legal service to veterans who 
would ordinarily proceed without representation before the Court of Veterans 
Appeals. 

'this exceptional initiative helps veterans secure the rights and benefits that they 
have eamea by virtue of their aedicated service to our great Nation. Moreover, the 
proCTam improves the efficiency of the Court and provides training to lawyers across 
the Nation. 

In fiscal year 1994, the pro bono program volunteer attorneys provided 14,644 
hours of service and a remarkable 77 percent of their veteran-clients were successful 
in demonstrating an error in the decision of the Board of Veterans’ Appeals. Not 
surprisingly, the program has broad support from the Court and veterans’ service 
organizations and has received commendations from Supreme Court Chief Justice 
William Rehnquist. 

I have prepared draft legislation to provide statutory authorization for this tre- 
mendous service initiative. I am eager to learn firom our witnesses today so that we 
can further develop this important bill and introduce it in the near future. 

Again, I am grateful for the leadership of our chairmen and I look forward to teik- 
ing action on the much-needed legislation. 
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STATEMENT OF 
STEPHEN L. LEMONS 

DEPUTY UNDER SECRETARY FOR BENEFITS 
VETERANS BENEFITS ADMINISTRATION 
DEPARTMENT OF VETERANS AFFAIRS 
BEFORE THE 

SUBCOMMITTEES ON EDUCATION, TRAINING, EMPLOYMENT AND HOUSING 

AND ON COMPENSATION, PENSION, INSURANCE AND MEMORIAL AFFAIRS 
COMMITTEE ON VETERANS’ AFFAIRS 
HOUSE OF REPRESENTATIVES 
MAY 8, 1996 

Mr. Chairmen and Members of the Subcommittees: 

Thank you for holding this joint Subcommittee hearing and for providing me 
the opportunity to present VA's comments on three distinct legislative proposals 
affecting veterans benefits. These include measures that (1) would provide cost-of- 
living adjustments (COLA’S) for veterans’ disability compensation and survivors’ 
dependency and indemnity compensation; (2) would, among other changes, clarify 
that eligibility for chapter 31 vocational rehabilitation requires that a veteran be 
found to have an employment handicap causally related to his or her service- 
connected disability; and (3) would allow monetary assistance to financially needy 
veterans for legal representation before the United States Court of Veterans 
Appeals. 

Mr. Chairmen, I first would like to address the proposed bill amending our 
vocational rehabilitation program, then comment on the compensation COLA draft 
bill, and, finally, the appellate representation measure. 

DRAFT BILL CLARIFYING ELIGIBILITY CRITERIA FOR VOCATIONAL 
REHABILITATION 

We strongly favor this draft bill that would effectively reverse the ruling by the 
Court of Veterans Appeals (CVA) in Davenport v. Brown, 7 Vet. App. 476 (1995) 
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and make other appropriate changes to the vocational rehabilitation program under 
chapter 31 of title 38, United States Code. As further discussed below/, we believe 
these amendments would enable us to effectively focus assistance on those 
veterans who have the greatest need of training and rehabilitation services to help 
them overcome serious impairment to employment caused by their service- 
connected disabilities. This reflects the historical, and what we believe should be 
the continuing purpose of the chapter 31 program 

More particularly, this proposed legislation would amend chapter 31 to 
require a showing that a veteran's qualifying service-connected disability 
substantially contributes to an employment handicap (or serious employment 
handicap) in order to demonstrate entitlement to vocational rehabilitation benefits. 
This is necessary since the Davenport decision invalidated VA's long-standing 
regulations that required such a causal relationship between the veteran's service- 
connected disability and his or her employment handicap. As a result of that 
decision, almost any veteran with a service-connected disability whose 
employability is also impaired, whether from service-connected or nonservice- 
connected causes, currently may establish entitlement to vocational rehabilitation 
services and assistance. By way of example, the CVA ruling means that a 
veteran who might be rated 10 percent for a fungal infection of the feet, service- 
connected, but who might also have an employment handicap due to the non- 
service connected disability of substance abuse would be eligible for the full range 
of the program's services. Another example might find a veteran who has a 
service-connected disability of lower back strain, rated at 10 percent, but who was 
severely disabled with a traumatic brain injury, in an automobile accident 
subsequent to military service, eligible for very extensive, and very expensive. 


rehabilitation services. 
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Our comments are not meant to suggest that veterans with nonservice- 
connected disabilities should not receive the rehabilitation services they need for 
those disabilities, but we believe that such services do not fall directly under VA’s 
purview However, such services could be provided, for example, by the 
departments of vocational rehabilitation which exist in each State to serve the 
general population, rather than by the already overwhelmed VA program for 
service-disabled veterans. 

Accordingly, we favor enactment of section 1 of the draft bill. It would amend 
the chapter 31 definitions of "employment handicap” and “serious employment 
handicap" to explicitly require that those respective impairments to employment 
must in each case have resulted in substantial part from the disabled 
veteran'sservice-connected disability. We would note here that it has been and 
remains our interpretation that the term “disability” in this context is meant to also 
include two or more such disabilities incorporated in a combined disability rating. 

As previously indicated, we firmly believe that the chapter 31 program is and 
should be about assisting veterans to overcome impairments that arise from their 
service-connected disabilities. VA’s pre-Davenport regulations reflected this, 
clearly stating that such disabilities, while they "need not be the sole or primary 
cause of the employment handicap . . . must materially contribute to the 
impairment ...” 38 C F.R. § 21.51(c)(2). We find that section 1 of this bill would 
require that the service-connected disability be a substantial, not merely an 
incidental causative factor of the resulting employment handicap and, thus, would 
appropriately restore and support VA's position in this regard 

Section 2 of the bill would improve section 3102 of title 38 by simplifying the 
language concerning qualifying service-connected disabilities and inserting 
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language inadvertently omitted from paragraph (2)(B). These are beneficial though 
not substantive changes, (For example, the proposed simplified reference to 
service-connected disabilities rated at a particular percentage still would be 
interpreted by VA to mean such ratings as are, or but for receipt of retired pay 
would be, compensable under chapter 11 of title 38, in the same manner as we 
interpret similarly shortened references currently found throughout chapter 17 of the 
same title.) 

Section 3 would make similar simplifying and clarifying language changes, 
as would sections 4, 5, and 6 In addition, sections 3 and 6 would clarify that 
provisions on initial evaluations and certain extension of the basic eligibility period, 
respectively, are intended to apply equally to all eligible chapter 31 participants. 
Moreover, sections 4 and 5, consistent with the reversal of Davenport, would 
explicitly target certain rehabilitation services and assistance to veterans whose 
service-connected disabilities pose the most serious impediment to obtaining 
suitable employment or enabling them to live independently We endorse these 
provisions. 

Section 7 of the bill would modify section 3108 of title 38 to more effectively 
use payment of the 2-month post-rehabilitation allowance to facilitate the veteran’s 
transition from chapter 31 training to employment. Under the proposal, instead of 
automatically receiving the allowance after completing vocational training, only 
those individuals who thereafter satisfactorily follow a program of employment 
services would be targeted to receive the additional 2 months of subsistence 


allowance. 
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Section 8 would clarify that employment placement assistance under 
38 u s e. § 3117 only would be available to veterans with compensable (i.e., at 
least 10 percent) service-connected disabilities who previously participated in a 
chapter 31 vocational rehabilitation program or similar program under the 
Rehabilitation Act of 1973, as amended, and who are found to be employable. 
Again, we find this an appropriate targeting of resources. 

Finally, section 9 of the draft bill would target the most severely service- 
disabled veterans for placement in a program of independent living by requiring a 
causal relationship between the service-connected disability of a veteran and his or 
her serious employment handicap. This focusing of chapter 31 rehabilitation 
program funds on those veterans with the most serious service-connected 
disabilities is consistent with the "repeal" of the Davenport decision as proposed by 
this draft bill, and VA fully supports it. 

The Davenport decision is of nationwide impact. We estimate that 
approximately 40,000 additional veterans over a 6-year period will pursue programs 
of vocational rehabilitation to address impairment resulting from nonservice- 
connected conditions for which eligibility would otherwise have been denied prior to 
the Court's ruling. It will result in additional program cost of $285.8 million for the 
6-year period from FY 1997 through FY 2002. 

Mr Chairmen, in sum, by restoring VA's interpretation of the chapter 31 
entitlement criteria, this draft bill would redirect chapter 31 assistance back to those 
veterans whose service-connected disabilities materially impair their employability 
and would improve our ability to provide them the vocational rehabilitation services 


they need. 
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VETERANS’ COMPENSATION COST-OF-LIVING ADJUSTMENT 

One of our Nation’s most important obligations to veterans and their 
survivors is to see to it they are appropriately compensated for service-connected 
disabilities and deaths. A high priority of this Administration is to ensure that this 
compensation keeps pace with rising costs. 

The President’s FY 1997 budget proposal calls for COLA’s in both disability 
compensation and dependency and indemnity compensation (DIC) rates effective 
December 1 , 1 996 The rate increases would be of a percentage equal to that by 
which VA pension and Social Security benefits are adjusted on that date, currently 
estimated to be 2.8 percent. Consistent with the FY 1996 compensation COLA, the 
Administration proposes that all increased compensation and DIC rates as so 
adjusted, if not even multiples of $1, be rounded to the next lower whole dollar 
amounts. 

The draft COLA bill the Subcommittees are considering this morning is 
consistent in all respects with the Administration's proposal, and we wholeheartedly 
endorse it We estimate FY '97 costs of this COLA to be $288.7 million, and six- 
year costs (FY's 1997 - 2002) to be $2.01 billion. 

FINANCIAL ASSISTANCE FOR LEGAL REPRESENTATION OF NEEDY 
VETERANS BEFORE CVA 

Before discussing this final piece of draft legislation, I believe it would be 
helpful to provide a brief summary on the current representation of litigants before 


the CVA. 
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When a veteran or other appellant brings an action in the CVA, the Secretary 
of Veterans Affairs, as the appellee or respondent, is represented by the General 
Counsel, A staff group of VA attorneys, paralegals, and other legal support 
personnel, co-located in the same building as the Court, handles all aspects of the 
litigation on behalf of the Secretary. On the other side, a substantial number of 
individuals file their appeals with assistance of privately-retained counsel, veterans 
service organizations, or attorneys funded by the Legal Services Corporation. 
Many more, however, bring their cases into the Court “pro se"; that is, 
unrepresented. 

Since the General Counsel's computerized database consists of a case- 
tracking system, not a management analysis system, we cannot readily produce 
statistics on pro se litigants, especially where the status of a case was changed 
during litigation (e.g., an appellant initiated a case without representation and later 
secured a representative). However, the CVA has reported that, in a given year, as 
many as 80 percent of its cases are filed pro se, or without representation at the 
outset. 


With the encouragement of the CVA, the Veterans Consortium Pro Bono 
Program was established in 1992 Funded by appropriations which pass through 
the Court, the Pro Bono Program contacts pro se appellants to ascertain their 
interest in securing representation. For those who wish to be represented by 
private counsel, Program personnel screen their cases and refer those that appear 
meritorious to attorneys who have agreed, in advance, to take such cases on a “pro 
bono” (without charge) basis. 

To date, the Pro Bono Program has existed under the auspices of the CVA, 
so to speak, without formal statutory status. The draft bill under discussion. 



75 


8 . 

however, would formalize the Court’s authority to expend annual appropriations 
specifically earmarked to provide legal assistance for financially needy individuals in 
connection with judicial proceedings before it. The Court would select a nonprofit 
entity to administer such funds through grants to, or contracts with, organizations 
capable of providing legal assistance for litigants. If no appropriate organization 
could be found, the Court would be authorized to initiate grants or contracts directly 
to legal assistance entities. The ultimate grantees or contractors could include 
nonprofit legal assistance organizations and veterans service organizations. 

While a number of veterans service organizations now provide 
representation to significant numbers of claimants appearing before the Court, 
there are situations where veterans and other claimants choose to be represented 
by private counsel. As previously mentioned, the Pro Bono Program for some time 
has offered financially needy Individuals the opportunity to make this choice. Thus, 
we have no conceptual objection to legislatively formalizing the Pro Bono Program. 
If enacted, such legislation, presumably, would result in the Court's continued 
involvement with the Consortium and other entities engaged in pro bono 
representation activities. 

Since the Pro Bono Program commenced in 1992, the Secretary has 
cooperated to the fullest extent possible with the Consortium. Facilities are 
provided in the General Counsel's appellate litigation staff offices for Pro Bono 
Program staff to come in and review pro se cases for possible referral to pro bono 
counsel. Limited photocopying services are provided upon request of pro bono 
attorneys requesting copies of veterans' VA claims files, and our most experienced 
lawyers are made available for training presentations for attorneys new to veterans 
benefits law. Thus, appellate attorneys in the VA General Counsel's office already 
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are accustomed to dealing with the Consortium and pro bono counsel, and, of 
course would continue to provide their full cooperation under the proposed 
legislation, if enacted. 

Our position on the need to formalize the Pro Bono Program admittedly is 
somewhat ambivalent. We would, however, like to comment on two matters we 
believe to be important to your consideration of this legislation. First, if the 
Congress finds it essential that the Program have a permanent statutory mandate, 
it should not be funded or administered through VA. Some have attempted to 
compare CVA litigation to the court system of the Armed Forces, wherein military 
personnel (uniformed lawyers) serve as counsel for both the Government and the 
individual in cases brought under the Uniform Code of Military Justice. However, it 
must be kept in mind that those cases are criminal matters, in which the defendants 
are involuntarily charged and subject to potential criminal punishment, including 
confinement at hard labor. The situation in the CVA Is vastly different; these are 
civil appeals, brought voluntarily against the Secretary. Appellants are seeking 
Government benefits. The involvement of VA to fund or otherwise oversee the 
representation of parties on both sides of CVA litigation could raise concerns 
among veterans and others, about the impartiality underlying the formulation of 
litigative positions on both sides. Thus, we would strongly oppose the transfer to 
VA of responsibility for administering and funding the Program. 

Finally, it should be noted that the Pro Bono Program is not without cost. In 
many cases, attorneys have accepted referral of cases on a pro bono basis, only to 
apply for payment of attorney fees and expenses under the Equal Access to Justice 
Act (EAJA) after completing their representation. The CVA has interpreted the 
EAJA as entitling an attorney to, in effect, bill the Government if the client veteran 
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achieves either a reversal or a remand of the Board of Veterans Appeals (BVA) 
decision. Even in a case remanded for further development for purely technical 
reasons, where VA readjudication may or may not eventually result in a grant of 
benefits, the “pro bono" attorney still is eligible for an award under the EAJA. 

Between October 29, 1992, the date the EAJA statute was extended to 
cover CVA cases, and the present, VA has paid nearly $500,000 to attorneys who 
initially appeared in veterans' cases on a “pro bono" basis. The average amount 
paid per case has been in excess of $4,000. These EAJA payments are made 
from the Compensation and Pension appropriation, the same fund out of which 
veterans, their dependents and survivors receive benefits. This cost can be 
expected to rise, in part because we anticipate that an increasing number of 
decisions issued by the BVA will lead to a higher CVA caseload. Furthermore, the 
statutory rate payable to attorneys under the EAJA was recently raised from $75 to 
$125 per hour. 

To summarize, while it is questionable whether the proposed formalization of the 
current Pro Bono Program is essential to assuring adequate representation of 
financially needy claimants appearing before the court, it certainly will not have an 
adverse affect on achievement of that objective. As currently implemented, 
however, the Program does consume a significant amount of resources that 
otherwise would be available for the payment of benefit claims filed by individuals 
requesting consideration of their claims by the Court. Moreover, it is not a truly pro 
bono program in view of the application of the EAJA to attorneys who initially agree 
to take cases on an uncompensated basis. 

Mr. Chairmen, this condudes my testimony. I will be pleased to answer any 
questions you or the members of the Subcommittees may have. 
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NA TIONAL LEGISLA TIVE DIRECTOR 
OF THE 

DISABLED AMERICAN VETERANS 
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SUBCOMMITTEES ON COMPENSATION, PENSION, INSURANCE 
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EDUCATION, TRAINING, EMPLOYMENT AND HOUSING 
OF THE COMMITTEE ON VETERANS’ AFFAIRS 
U.S. HOUSE OF REPRESENTATIVES 
WASHINGTON, D.C. 

MAYS, 1996 

MESSRS. CHAIRMEN AND MEMBERS OF THE SUBCOMMITTEES: 


On behalf of the more than one million members of the Disabled American Veterans 
(DAV) and its Auxiliary, I am pleased to appear here today to present our views on draft 
legislation to overturn the Davenport v. Brown Court of Veterans Appeals (COVA) decision, 
provide a cost of living adjustment (COLA) for service-connected disability and death benefits 
and authorizing a COVA pro bono program. 

At the outset. Messrs. Chairmen, I wish to commend you and the members of the 
subcommittees for holding today’s hearing. As you know, action taken by the subcommittees 
literally affects the lives of millions of veterans, their families, and survivors. 

The DAV certainly understands the concerns of Congress about the potential impact of 
the Davenport v. Brown COVA decision. We also understand that the subcommittee’s draft 
legislation is designed to overturn the effects of the Court’s decision in the Davenport case. We 
must caution, however, that any regulations promulgated as a result of this legislation must not, 
in any way, diminish the vocational rehabilitation provided to service-connected disabled 
veterans by the Department of Veterans Affairs (VA) prior to the Davenport decision. 

In addition, given the current budget constraints and in view of the “pay-go” requirements 
of the Budget Enforcement Act, DAV must insist that any money saved as a result of overturning 
the Davenport decision be used for improving benefits and services for our nation’s veteran 
population, especially those benefits and services derived as a result of a service-connected 
disability or death. 


* 


Mr. Chairman. DAV certainly appreciates the fact that you intend to introduce legislation 
to increase, effective December 1 . 1 996. in the same manner as social security payments, the 
rates of compensation for veterans with service-connected disabilities, the rates of Dependency 
Indemnity Compensation for survivors of certain veterans and the additional compensation paid 
for dependents and the annual clothing allowance payments to certain service-connected disabled 
veterans. 

If enacted, this legislation would offset against the increase in the cost of living incurred 
by disabled veterans who have incomes part or all of which are fixed and whose buying power 
would otherwise be eroded. In as far as the provisions of this bill would accomplish that 
purpose, we applaud it and the subcommittee’s efforts on behalf of disabled veterans, their 
dependents, and survivors. This is certainly a positive and beneficial measure. 

* * * 


President Reagan signed the Veterans’ Judicial Review Act (VJRA), Public Law 100- 
687, into law on November 18, 1988. This law creates an Article I court with exclusive 
jurisdiction to review final Board of Veterans’ Appeals (BVA or Board) decisions. 
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riie Court receit ed its first appeal in November 1989 and. as of September 30. 1995. had 
received 8.898 appeals. It received 1.277 new appeals during fiscal year (KY) 1995. about 50 
more appeals than in I'Y 1994. In l Y 1996. there appears to be an increase in the number of 
appeals filed, most likely as a result of an increase in the number of appeals decided at the Board. 
As the Board increases the number of decisions it produces, the Court could expect an increase in 
the number of new appeals it receives. 

From the outset. DAY has stalled an office of attorneys and non attorneys to handle cases 
at the Court, During the Court's early years, when the Court's workload was much greater than 
now, DAY supported a full-time stalT of eight people. Today, there are four full-time employees 
at day's C'OYA office, an extensive legal/medical library and computer hardware and software 
to assist the staff in providing quality representation to appellants at the Court. DAY has set no 
limits on the number of cases in which it will provide representation before the Court. It is now . 
and has always been. DAY's uniform policy to represent all those who seek to appeal to the 
Court so long as the appeal is not frivolous. 

Notwithstanding the efforts of DAY and other veterans service organizations (VSOs) to 
provide representation before the Court, one of the biggest problems the Court faces is the large 
number of pro se (unrepresented) appeals filed. These pro se appeals represent SOpercent of the 
Court's docket at the time the appeal is filed. More manpower hours are expended in pro se 
cases than in cases where YSOs or private attorneys represent veterans, because most pro se 
veterans have never encountered the legal procedures required in federal appellate courts such as 
this Court and are unfamiliar with these legal proeedures. This situation remains difficult, even 
though the Coun has simplified procedures to enable pro se litigants to present their own 
appeals, 

I'he Court has benefited as a result of the Court's innovative Pro Bono Program. While 
80percent of appeals filed with the Court are pro se. that figure is greatly reduced by the efforts 
of the Pro Bono Program to screen appeals for merit and to find representation for those cases 
with merit. Only 54percent of the initial pro se cases remained unrepresented at the time the case 
was terminated by the Court. 

Early on, the Court recognized that the number of veterans appearing before the Court 
without benefit of representation was much greater than appellants before other federal courts, a 
situation the Court believed was unacceptable. Consequently. Congress, at the Court's request, 
passed legislation that permitted the Court to use $950,000 of funds previously appropriated to 
the Court to create and administer a program to provide free representation to veterans not able to 
obtain it on their own. With this authorization, the Court employed the Legal Services 
Corporation to develop a request for proposals for interested parties to submit bids to receive 
grants for the purpose of meeting the needs of the Court and pro se appellants. Under the 
Veterans Consortium Pro Bono Program, attorneys receive training in the subject of veterans 
benefits and volunteer their time to provide free representation to those individuals who have 
already filed meritorious appeals with the Court, but cannot afford or are otherwise unable to 
obtain qualified representation. 

While the initial funding to run the Program for 13 months was $950,000, subsequent 
years' appropriations and requests for funding have been less ($790,000 in both FY 1994 and FY 
1995 and $678,000 in FY 1996), In addition to receiving federal funds, the Program is supported 
by funds and services donated by four veterans organizations, including DAY. Further, as of 
December 1 995, these funds have generated nearly $8,000,000 in legal services donated by some 
384 attorneys to veterans or their dependents. 

In FY 1995. a total of 527 cases were screened for representation by the Program. Of 
these. 201 met the Program's financial and merit eligibility criteria, and all 201 of these 
! appellants were provided an attorney at no cost. The remaining 326 veterans received legal 
ladvice regarding the merits of their claims, and, in some instances, suggestions regarding 
appropriate action other than at the Court. Since the program's inception. 675 veterans have 
been provided with a free attorney by the Program and more than one thousand have received 
some form of legal advice. 
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The Program has demonstrated that representation does, indeed, make a difference in a 
veteran's chance of succeeding at the Court. During FY 1995, 208 cases assigned at some point 
by the Program were finally disposed of by the Court. Of those cases, seven were dismissed due 
to the death of the appellant. Of the remaining 201, 157 (78 percent) resulted in a finding of 
error in the BVA's adjudication of the case. 

Realizing that the pro se dilemma was getting out of hand. DAV elected to participate in 
the Pro Bono Program when it was established in 1993. DAV had also been instrumental in the 
planning stage of this program. Since making the decision to participate in the program. DAV 
has contributed some of its most skilled personnel to the Consortium, has assisted pro bono 
counsel with free mentoring services and has itself undertaken representation in cases referred to 
DAV by the Consortium when requested. DAV is now in the process of making an even more 
substantial contribution to the Consortium in the form of donating the services of one of its 
advocates on a full-time basis. 

In the FY 1 996 appropriations for the Court, Congress reduced the Court’s funding from 
the requested $9.4 million to $9 million. In its budget submission, the Court requested $678,000 
to run the Pro Bono Program. Despite this decrease, the appropriations committees expressed 
their intention that funding for the Program be provided from the $9 million appropriation. 

In October 1 995, the Court recognized that, because of the budget stalemate, FY 1 996 
funds might not be available for some time. Consequently, the Court made an informal 
commitment to the Veterans Consortium Advisory Committee that the Court would continue to 
provide funds, from those authorized by Congress under continuing resolutions, until the 
appropriations were finalized or until the expiration of the continuing resolution. As a result, the 
Consortium continued its regular operation. As uncertainty regarding a final budget mounted 
with the continuing budget debate, however, the Court advised the Program in December 1 995 
that the Court could not commit itself to provide any funds from the yet-to-be enacted FY 1996 
appropriations and suggested the Program should proceed to submit a plan for ceasing 
operations, The Chief Judge also expressed concerns that funding provided to the Pro Bono 
Program through the Court created a conflict of interest by requiring the Coun to choose between 
funding its internal operations and the operation of the Program. 

Congress became aware of this situation, and on December 14, 1995. Senator Christopher 
Bond, Chairman of the Senate VA, FIUD, and Independent Agencies Appropriations 
Subcommittee, made the following remarks in the Congressional Record, "Despite the fact that 
the Court’s budget has been reduced, I believe that the pro bono representation program should 
receive full funding in Fiscal Year 1996. This program has proven very successful in helping the 
court to address adequately the very large number of pro se cases, . , I do not believe it is prudent 
to withdraw Federal support.’’ 

On December 20, in response to Senator Bond's comments and in a letter to the Advisory 
Committee of the Veterans Consortium, the Chief Judge informed the Committee that, should 
the $9 million appropriation be enacted, it would fund the Pro Bono Program through F Y 1 996— 
albeit at a level somewhat less than Congress had anticipated, and funds would be made available 
as Congress granted the Court spending authority by passing continuing resolutions. 

The DAV wdshes to acknowledge the vision of Congress and the Court in devising and 
funding the Pro Bono Program. Without federal funds and the direct efforts of the Court, it is 
unlikely that a program operating on this scale would have come into existence or have achieved 
its universally acknowledged success. Further, despite substantial support from veterans 
organizations and the receipt of donations from some participating law firms, it is clear to us that 
federal funding must continue or the Program will die. 

We recognize the tension, however, that was created when the Court was required to 
make hard decisions, when it did not receive the full amount of its budget request. 

Consequently, we believe that Congress should enact legislation that authorizes the Program and 
provides the Program with a separate funding source. This program provides a very needed 
service to pro se appellants at the Court, and DAV is committed to its continued success. 
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The draft bill introduced to authorize funding for the pro bono program at the Court of 
Veterans Appeals by Representative Fox has the support of the DAV. We believe, however, that 
the provision explicitly authorizing the Court to provide funds for the program, proposed 
§ 7287(a)( 1 ), should mandate that the Court provide those funds. This change can be 
accomplished by changing “may” to “shall.” 

Your favorable consideration of this legislation would be greatly appreciated by the 

DAV. 


Again, Messrs. Chairmen, 1 wish to thank you for the opportunity to appear before the 
subcommittees today. I would be happy to answer any questions you or members of the 
subcommittees may have. 
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MAY 8, 1996 


Distinguished Chairmen, Ranking Minority Members, members of the Subcommittees, 
the Paralyzed Veterans of America (PVA) appreciates this opportunity to express our 
views on the Court of Veterans Appeals Pro Bono Program, cost-of-living-adjustments 
(COLAs) for veterans' benefits, and the Davenport v. Brown decision. 

PVA strongly supports the draft legislation introduced by Representative Fox (R-PA) 
which would authorize the Veterans Pro Bono Legal Representation Program 
(Program). PVA believes very strongly in this Program, and the veterans it serves. We 
have done our part to make it successful, and we look to Congress to provide the 
necessary funding. 
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Some background on the Program may be helpful as you consider this important, and 
successful, endeavor. Prior to 1988 and the passage of the Veterans Judicial Review 
Act, veterans whose claims for benefits were denied by the Department of Veterans 
Affairs (VA) had no right to judicial review of those denials. The Veterans Judicial 
Review Act created the United States Court of Veterans Appeals (Court), an Article I 
court with exclusive jurisdiction over appeals of VA decisions. 

Because of a combination of years of no judicial review and a statutory prohibition 
then in effect against charging more than $10 for representation before the VA, there 
were very few attorneys familiar with the laws and regulations governing veterans' 
benefits. Consequently, the number of veterans appearing without legal 
representation was far greater than the pro se rate at other federal courts. The 
Court, recognizing that veterans would not be afforded the full benefit of judicial 
review, requested, and Congress passed, legislation permitting the institution of a 
pilot program permitting the use of Court funds to create and administer a program 
designed to reduce the Court's pro se caseload The Court employed the Legal 
Services Corporation to develop a request for proposals for interested parties to 
submit bids and receive grants for the purpose of meeting the needs of the Court and 
the pro se appellants. The grants provided under this program are collectively called 
the Court of Veterans Appeals Pro Bono Program (Program). Under the Program, 
attorneys receive training in the area of veterans law and volunteer their time to 
provide free representation to those individuals who have already filed meritorious 
appeals with the Court but cannot afford, or are otherwise unable to obtain, qualified 
legal assistance. 

The Program, by almost any measure, has been successful. As of March 31, 1996, 
more than 700 veterans, every veteran who met Program eligibility requirements, has 
been provided with a free attorney by the Program. This represents approximately 20 
percent of the total number of cases filed pro se. Veterans not meeting eligibility 
requirements have been provided some measure of legal advice to guide them in the 
prosecution of their claims outside the Court. 
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The Program has demonstrated that representation makes a significant difference in 
a veteran's chance of successfuily pursuing his claim at the Court. For exampie, 
during fiscal year (FY) 1995, 208 cases assigned at some point by the Program were 
finaliy disposed of by the Court. Of these cases, seven were dismissed due to the 
death of the appellant. Of the remaining 201, 157 (78 percent) resulted in a finding 
of error in the VA's adjudication of the claim. 

While the initial funding for the Program was $950,000, subsequent years’ requests 
have been less. It is estimated by the Program that funding for FY 1997 should not 
exceed $750,000. In addition to federal funding, the Program is supported by 
monies and services donated by the American Legion, the Disabled American 
Veterans, PVA, and the National Veterans Legal Services Program. The return on 
this investment is staggering; as of December 1995 these funds have generated over 
$8,000,000 in donated legal services by some 384 attorneys provided to veterans and 
their families. 

In FY 1994 and FY 1995 the Court requested, and received, $790,000 to fund the 

Program For FY 1996, the Court requested $678,000 for the Program out of a total 

request of $9.4 million. As the Court stated, this figure would; 

“continue the Program at approximately the FY 1995 operating level. This 
represents a reduction of $112,000 from the two prior FYs resulting from one- 
time savings that the grantees and the LSC [Legal Services Corporation] have 
been able to make in administrative, personnel, and equipment-related 
expenses. The Court notes that this is a nonrecurring reduction that could 
not be maintained in future years without programmatic changes that the Court 
does not now anticipate would be desirable.’’ (United States Court of Veterans 
Appeals Fiscal Year 1996 Budget Estimates, at 7.) (Emphasis added). 

The Appropriations Committees provided $9 million, with the Senate Veterans Affairs, 
HUD, and Independent Agencies Subcommittee expressing its intention that the 
Program be fully funded. In October 1995, the Court recognized that because of the 
budget stalemate, FY 1996 funds might not be available for some time and 
consequently made an informal commitment to the Program that funds would be 
made available from those authorized by Congress under Continuing Resolutions or 
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until the appropriation measure was signed into law. As a result, the Program 
continued its regular operation, counting on reimbursement from the Court under its 
informal commitment. 

In December 1995, the Court decided that the ongoing budgetary uncertainty 
precluded it from committing Itself to providing any funding and suggested that the 
Program submit a plan for ceasing operations. In addition, the Chief Judge, the 
Honorable Frank Nebeker, expressed concerns that funding provided to the Program 
through the Court created a conflict of interest by requiring the Court to choose 
between funding its internal operations and the operation of the Program. 

Congress became aware of this situation, and on December 14, 1995, the Chairman 
of the Appropriations Subcommittee on Veterans Affairs, HUD, and Independent 
Agencies, Senator Christopher Bond stated in the Congressional Record that “despite 
the fact that the Court's budget has been reduced, I believe that the Pro Bono 
Representation Program should receive full funding in fiscal year 1996. This program 
has proven very successful in helping the Court to address adequately the very large 
numbers of pro se cases .... I do not believe it is prudent to withdraw Federal 
support.” 141 Cong. Rec. SI 8640. In response, the Chief Judge informed the 
Program that should the $9 million appropriation be enacted, the Court would fund 
the Program, but would not provide the full amount requested. 

While the Court continues to express its support for the Program, it has not requested 
any funding for the Program in its FY 1997 budget request. Despite substantial 
contributions by veterans organizations and some private law firms, without federal 
funding the program will cease to exist. Consequently, the Program is requesting an 
amount not to exceed $750,000 for FY 1997. Furthermore, the Program, in order to 
alleviate the Court’s corKems over a potential conflict of interest, is requesting that 
the appropriation for the Program be made in a separate line with specific language 
directing the Court to provide the Program with the appropriated amount. 
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PVA strongly supports the proposed legislation and would recommend that two minor 
changes be made. First, that the obligation of the Court to provide funds, intended by 
Congress, to the Program be more clearly delineated. This could easily be done by 
changing the word "may" to “shall" on page 2 of the draft legislation, lines 9 and 19. 
Second, we would recommend a change in the amount authorized for the Program 
on page 7, line 20. We would recommend setting the amount authorized in FY 1997 
at $750,000, and increase this amount by 5 percent each year in FY 1998 and FY 
1999. These figures could be set as a cap, thereby enabling Congress each year to 
decide on the appropriate amount of funding. It must be noted that the $678,000 
requested by the Court for FY 1996, did not represent the anticipated operating 
budget for the Program for that year, rather, as noted above, the operating budget 
was $790,000, and the $112,000 difference between the operating budget and what 
was requested was the amount saved through prudent administration of the Program 
over its prior years of operation. These savings have been exhausted. In addition, it 
is important to provide some level of funding flexibility in order to meet future 
contingencies, especially if the claims made by the Board of Veterans’ Appeals 
concerning their increasing productivity are correct. An avalanche of filings made at 
the Court may necessitate increased funding. 

Passage of authorizing legislation is essential for the continuance of this Program. 
PVA stands ready to work with you to accomplish this necessary goal, and to work 
with you in making this Program, so essential if veterans are to be accorded the full 
benefit of judicial review, as successful in the future as it has been in the past. 

Finally, PVA firmly supports an equitable and realistic COLA paid to veterans with 
service-connected disabilities and survivors receiving Dependency and Indemnity 
Compensation. PVA notes that the estimated annualized rate of inflation, based upon 
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the Consumer Price Index (CPI), is currently 2.8 percent. PVA appreciates that 
Congress is attempting to ensure that veterans’ benefits are not eroded by inflation, 
that veterans are not faced with a real cut when their dollar buys less than the year 
before. We ask only that veterans receive fair treatment when adjustments are 
granted to other programs, and ask that veterans not receive a lower increase than 
other program recipients. 


We remain opposed to permanently indexing veterans’ compensation COLAs. We 
believe in Congress’ historic authority to annually determine an equitable COLA. This 
permits Congress to consider all factors in determining the necessary increase to 
maintain veterans’ compensation at current levels. The CPI may, or may not, 
accurately reflect all the economic and social actions and interactions that affect 
veterans. At the very least the CPI may not be accurate as it relates to the 
catastrophically disabled individual, and his or her special needs. 


PVA is pleased to be invited to express our general views regarding the Court of 
Veterans Appeals’ decision in Davenport v. Brown . 7 Vet.App. 476 (1995), and to 
comment briefly upon the Discussion Draft of legislation being contemplated that 
would amend certain training and rehabilitation sections of title 38. PVA filed an 
Amicus Curiae brief with the U.S. Court of Veterans Appeals. We believed then, and 
we believe now, that the significance of Davenport rests upon the concept of Judicial 
oversight of Department of Veterans Affairs (VA) regulations. In the Summary of 
Argument in our brief we stated: 

A review of the pertinent regulations, 38 C.F.R. §§ 21.51(c)(2), (e), and the 
enabling statute, 38 U.S.C. §§ 1500 et seq. [renumbered as §§ 3100 et seq.], 
demonstrates that the regulations exceed statutory authority and impose 
impermissible criteria upon veterans applying for benefits under the statute. 
The plain and unambiguous language of the statute fails to impose the criteria 
contained in the regulation. The legislative history fails to provide clear and 
convincing evidence that Congress intended any other meaning than the plain 
meaning language the statute indicates. Therefore, the regulations should be 
declared invalid under the standard of review set forth in Chevron U.S. A., inc. 
V. Natural Resources Defense Council, inc., 467 U.S. 837, 843 (1984), and 
the reasoning utilized by this Court in Gardner v. Brown, 1 Vet.App. 584 
(1991), afTd 5 F.3d 1456 (Fed. Cir. 1993), cert, granted, 114 S.Ct. 1396 
(1994). Brief at 3-4. 


6 



88 


PVA believes that based upon the regulations and statutes involved, the decision in 
Davenport was correct. We are mindful that in the future there may be other 
instances similar to a case, such as Davenport , where a congressional response may 
be thought efficacious. It is important to note that as this Committee reviews the 
operations of the VA, care must be given that current benefits and procedures not be 
altered solely on the basis of anecdotal or aberrant situations. We are disturbed by 
many of the changes proposed in the draft legislation. The draft of this legislation 
would limit the rights of veterans to receive vocational rehabilitation, limit the VA's 
authority to grant vocational rehabilitation, and bestow upon the VA what appears to 
be an almost unreviewable authority and discretion to grant or deny vocational 
rehabilitation services to veterans with service-connected disabilities. 

Veterans who, in service to this nation, are injured in the course of their service, often 
need the most help in reintegrating into civilian life, and often need some assistance 
to once again become productive members of our society. Thousands and 
thousands of veterans have benefited from employment training and rehabilitation. If 
this legislation is enacted into law, many deserving veterans will be denied the 
assistance they need. We believe that a partnership between the Committee, and 
the veterans that you serve, is the only way to ensure that veterans receive the 
benefits and fairness that their service has earned. 

As we stated upon the Supreme Court decision in Brown v. Gardner ,115 S.Ct. 552, 
“[it] serves as a powerful impetus to the VA to examine its regulations to ensure that 
they are consistent with the statutory law upon which they are based, and consistent 
with the decisions of the Court of Veterans Appeals. As Justice Souter stated in the 
unanimous decision, quoting from the opinion of the Court of Appeals for the Federal 
Circuit, "[mjany VA regulations have aged nicely simply because Congress took so 
long to provide for judicial review." For this, also, is the true message o f Davenport . 
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Again, thank you for this opportunity to present PVA’s views. 1 will be pleased to 
respond to any questions that you may have. 
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STATEMENT OF 
JAMES N. MAGILL 

DIRECTOR, NATIONAL LEGISLATIVE SERVICE 
VETERANS OF FOREIGN WARS OF THE UNITED STATES 

BEFORE THE 

SUBCOMMITTEES ON 

EDUCATION, TRAINING, EMPLOYMENT AND TRAINING; AND 
COMPENSATION, PENSION, INSURANCE AND MEMORIAL AFFAIRS 
COMMITTEE ON VETERANS’ AFFAIRS 
UNITED STATES HOUSE OF REPRESENTATIVES 

WITH RESPECT TO 

DAVENPORT V. BROWN, VETERANS COST-OF-LIVING ADJUSTMENTS, 
AND THE COURT OF VETERANS APPEALS PRO BONO PROGRAM 

WASHINGTON, D.C. MAY 8, 1996 

MR. CHAIRMEN AND MEMBERS OF THE SUBCOMMITTEES: 

On behalf of the 2. 1 million men and women of the Veterans of Foreign Wars of 
the United States, I wish to thank these two important subcommittees for affording 
us the opportunity to express our views on the recent court decision, Davenport v. 
Brown; veterans' cost-of-living adjustments (COLAs); and the Court of Veterans 
Appears' Pro Bono Program. The VFW is also appreciative of your continuing 
concern for our nation's veterans. 

DAVENPORT V BROWN 

Recently the Court of Veterans Appeals, in its decision in Davenport v. Brown, 
focused on a conflict between the language of VA regulations and statute on the 
issue of who is eligible for VA vocational rehabilitation programs. The court 
struck down a requirement that there be a causal relationship between a veteran's 
service-connected disability and any employment impairment they experienced. 

The result of that decision could be interpreted that veterans could receive 
vocational rehabilitation even if their disability did not cause their employment 
handicap. Historically, vocational rehabilitation programs for veterans have always 
been based on a causal relationship between a veteran's service-connected 
disability and any impairment to his or her employment. This has always been a 
precondition for entitlement to vocational rehabilitation benefits for service- 
connected disabled veterans. 
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As a result of the Davenport v. Brown decision, a discussion draft bill is being 
considered today that would amend title 38, U.S. Code, to clarify that an 
employment handicap from which an individual may receive training rehabilitation 
assistance, must be causally related to the individual's service-connected disability. 
The bill would also reduce the rate of disability from 20% to 10% as the threshold 
for basic entitlement for acceptance in the rehabilitation program. The Veterans of 
Foreign Wars has no objection to the draft bill but would recommend that if 
legislation is introduced, it should instruct VA to notify all of those individuals who 
were denied enrollment in the vocational rehabilitative program because of their 
10% disability rating and encourage them to reapply. 

PRO BONO PROGRAM 

The Pro Bono program provides legal assistance to financially needy veterans 
appearing before the Court of Veterans Appeals. It began as a pilot project funded 
out of excess funds appropriated to the Court in FY '92 in order to reduce the 
number of pro se (unrepresented) appeals filed with the Court. These pro se 
appeals comprise approximately 80% of the Court of Veterans Appeals docket and 
the Pro Bono Program has cut this number in half. The Legal Services Corporation 
was created to act as the secretariat and grantor of the funding. Congress included 
the funding in the Court's appropriation as a discreet line item designated for 
transfer to the Legal Services Corporation for funding of grants to support the 
program. Until FY '96, funding was over and above the Court's operational needs, 
therefore, there was no competition between operating funds and pro bono funds. 

In FY '96, Congress eliminated the line item funding with the intent that the Court 
uses its own operating budget to fund the program. Because of this funding 
method, a perception of impropriety may possibly arise and also there could be a 
conflict of interest between the operation of the Court and the Pro Bono Program. 
Inasmuch as the Pro Bono Program gives those veterans having limited means a 
vehicle to obtain the best possible representation before the Court, the VFW 
supports the continuation of this program. We do, however, strongly recommend 
that funding be authorized as a separate line item in the Court's budget or funding 
be provided directly through the Legal Services Corporation. 
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COST-OF-LIVING ADJUSTMENTS 

Finally, Mr. Chairman, we were asked to comment on a draft bill to increase, 
effective December 1, 1996, the rates of compensation for veterans with service 
connected disabilities and the rates of dep)endency and indemnity compensation for 
the survivors of certain disabled veterans. 

The VFW has long had a resolution calling for cost-of-living adjustments to 
veterans compensation payments being commensurate with the Consumer Price 
Index (CPI). The draft bill under discussion today would provide a COLA at a 
level at least equal to that provided for Title II of the "Social Security Act". This 
means, for all practical purposes, disabled veterans and those in receipt of 
dependency and indemnity compensation would receive a COLA equal to the 
computed CPI as of November 30, 1996. We therefore support the draft 
legislation. 

This concludes my statement. 1 will be pleased to respond to any questions you 
have. 
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Gold Star Wives of America, Inc. 

540 N. Lombardy SI. • Arlington, VA 22203-1060 • (703) 527-7706 


Statement of 

Margaret Murphy Peterson, Legislative Committee Member 
Gold Star Wives of America, Inc. 

Before the 

Subcommittee on Compensation, Pension, Insurance 
and Memorial Affairs 
Committee on Veterans’ Affairs 
United States House of Representatives 

And the 

Subcommittee on Education, Training, Employment and Training 
Committee on Veterans' Affairs 
United States House of Representatives 

Concerning Legislation to Provide a 
Cost-of'Living Adjustment to the 
Dependency and Indemnity Compensation Program 


May 8, 1996 


Messrs. Chairmen and Distinguished Members of the SiAcommittees: 

On betnlf of the members of Gold Star Wives of America, Inc., 1 wish to thank you 
for the invitation to present some of our views concerning the Cost-of-Living Adjustment 
Act of 1996 to the Dependency and Indemnity Compensation (DIC) as contained in the 
Discussiem Draft dated April 23, 1996. Gold Star Wives have other pressing concerns 
and are taking the liberty to express these concerns in this statement In particular, we 
request a mote rational DIC structure, reinstatement of DIC after remarriage, and 
elimination of the 10 year limit in which to pursue education benefits. 

Under the Discussion Draft, all DIC widows wt>uld receive full cost-of-living 

adjustments (COLA) and no particular group of DIC widows, whether old-law, new-law, 
100% disabled, or killed in action (KIA), would be singled out for disparate or unequal 
treatment In addition, the COLA rate to be applied to the DIC program would be 
identical to the rate to be applied to Social Security benefits, and presumably, to tdl other 
federal programs. 


A nonyrofil nalional mililary widows srrvice organizalkm chanered by the United Slates Congress 
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THE ENTIRE DIC BENEFIT MUST BE SUBJECT TO A COLA INCREASE 

At the time the new-law DIC legislation standardizing the benefit structure for 

t 

survivors of lower-rank enlisted members was proposed, it was the intent that 
"[s]urvivors of higher-rank members currently receiving benefits would not be adversely 
alfected." (The Budget for Fiscal Year 1992, Department of Veterans Affairs, Part Four- 
961.) However, each year since 1993, Congress or the Administration proposed to break 
its commitment to old-law widows by introducing COLA bills which would have 
eliminated or reduced COLAs for these old-law widows. The withholding of COLAs 
firom old-law rates would result in a completely standardized two-tiered new-law system, 
and old-law survivors, indeed, would be adversely affected because they would be 
swallowed up into the new-law structure. 

Since 1993, Congress has not limited COLAs in like maimer to any other group. For 
instance, federal employees and retirees all received COLAs on their full salary or 
retirement, not on any arbitrarily determined lower dollar amount; and, disabled veterans 
were not selected to receive COLAs on an arbitrarily determined lesser portion of their 
respective disability ratings. 

We have heard Members of Congress and their staffers repeatedly ask, "Why should 
old-law widows receive higher DIC rates than the new widows?” In the recent past we 
have had to fight off misdirected attempts to hold down the old DIC rates to allow the 
new Die rate structure to gradually absorb them. Our answer is that old-law widows are 
not similarly situated with new-law widows. 

Among the most financially strapped widows in Gold Star Wives are those paid under 
the old DIC rates. The old DIC rates apply primarily to the widows of senior NCOs and 
officers killed during WWII, Korea, and Vietnam - when government sponsored 
insurance coverage was extremely limited. Unlike the new-law senior NCO and officers' 
widows, old-law widows received one-twentieth to one-quarter the government 
sponsored life insurance proceeds now available to the new widows. WWII, Korea, and 
most Vietnam widows received only $10,000.00 in government sponsored life insurance 
proceeds (some Vietnam widows received $15,000.00). Ten thousand dollars did not go 
far in WWII, but in the 1960s it was a pittance. Private sector life insurance coverage 
was generally unavailable to soldiers in combat zones, and when it finally became 
available in the late 1960s, it was unaffordable for most military families. 

An old-law Vietnam widow could not buy a house in a safe neighborhood with her 
government sponsored life insurance proceeds The new-law widow however, can 
purchase not only a home in most areas of the country, but will have enough money left 
over to invest in an aimuity to provide additional substantial income. 
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Many elderly members of our organization do not receive Social Security benefits or 
other income, and live exclusively on their old-law DIC. Yet in 1993, these old-law 
widows, with their inferior benefit packages were singled out to receive less than 1/2 the 
COLA given to the financially better off new widows. 

This year the I3iscussion Draft for the 1996 COLA legislation acknowledges the fact 
that new-law widows have significant benefits which were not available to the vast 
majority of old-law widows. Gold Star Wives of America applauds your recognition that 
each and every DIC widow deserves the same COLA treatment as is given to every other 
federal program recipient 

We fiilly support the COLA bill as proposed in the Discussion Draft. 

THE TWO-TIERED NEW-LAW DIC STRUCTURE IS INEQUITABLE 

Certain widows receive an add-on of $177 to the basic amount of their DIC to 
compensate them for their eight or more years they were married to their 100% disabled 
veteran. The reasons for the add-on are based on the following factors: 

• The widow of the 100% disabled veteran suffers approximately a 50% leduction 
in income upon her husbaiuf s death and the widow of a totally disabled veteran 
unable to care for himself receives as little as 20% of the veteran's income which 
may have been as high as $60,000.00 because of supplemental aid and attendance 
compensation. (GAO Report to Congressional Committees. Veterans' Benefits ~ 
Basing Survivors' Compensation on Veterans' Disability Is a Viable Option, 
Match 1995, p. 4). 

• The widow sacrificed her career in order to care for her disabled spouse, and 

• lYivate sector insurance coverage to supplement the veteran's government 
sponsored life insurance was difficult to obtain. 

For these reasons the widow of the 100% disabled veteran was considered more 
deserving of additional compensation than the KIA widow. 

The KIA widow experienced all of the above hardships and is similarly situated with 
the widow who was married at least eight years to a 100% disabled veteran. Congress is 
perhaps unaware of the KIA widow's hardships because her dead husband is not a 
member of any powerful lobbying organization. 

The KIA widow concedes it is difficult for the 100% disabled veteran to get private 
sector Hfe insurance. However, it is not merely difficult, but it is downright impossible 
for the KIA widow to obtain a private sector policy to insure the life of her husband who 
is already dead. 
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Likewise, KIA widows suffer a huge loss of income. Most often the economic loss is 
sudden and catastrophic. In my particular case, my husband's bring-home pay while he 
was in Vietnam was $1400.00 per month. After he was killed in 1971, my DIC was 
$234.00 per month, and my Social Security benefits were $424.00 per month for my 
infant son and myself I suffered more than a 50% cut in bring-home income and my 
Die payment was less than 20% of my husband's net income. Most of the KIA widows 
in Gold Star Wives suffered similar catastrophic and sudden cuts in income. Many, 
especially during WWII, were forced to return to their parents for economic survival. 
Widows of the 100% disabled have eight additional years to receive the higher disability 
income before they are subject to the reduction in income. 

Widows of the disabled often sacrificed careers to care for their disabled husbands. 
But, to the extent the veteran required physical care, he received up to $60,000.00 per 
year in disability and supplements for aid and attendance. At the time of their injuries, 
many disabled veterans were not mamed to the woman who became their widow. The 
KIA widow, however, sacrificed her career both before and after her husband's sudden 
death. 

These KIA widows often endured long family separations and long bouts of anguish 
while their husbands served in combat zones; they moved from post to post with such 
frequency that they sometimes were not unpacked before having to repack for another 
move. They pulled their children out of school mid-year. 

The KIA widows often found themselves in isolated areas with few jobs, or in foreign 
countries where they could not work because they lacked the required foreign language 
skills and/or work permit Once her husband was killed, the KIA widow was expected to 
pick up the pieces, vacate quarters within 30 days, and singlehandedly raise her children, 
care for the home, and work or pursue her education. 

In recent years life has been made somewhat easier for military spouses. Perhaps that 
is because more men are military spouses now and won't stand for the outrageous 
hardships that most KIA widows endured. 

Without question, the greatest loss particular to the KIA widow is the loss of not 
having her husband around for eight additional years after his fatal injury. Even having 
him around one more day would have been a priceless gift. The loss to the children is 
especially painful. Many of the KIA children were so young they never knew their 
fathers. At the very least, they missed the love, guidance and stability of a second parent. 
KIA widows with children raised their families alone before adequate child care facilities 
and other support services were available. KIA widows were single parents long before 
it was an accepted lifestyle 
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All groups of Die widows, have had their own unique hardships. Compensating for 
some hardships, at the expense of other hardships of equal or greater significance, has 
resulted in the irrational DIC rate structure we now have. 


MO-ITARY WIDOWS ARE ENTITLED TO REINSTATEMENT 
TO THE DIC PROGRAM AFTER TERMINATION OF 
A REMARRIAGE 

In 1970, the "take a chance on romance” bill was passed. This bill removed the bar to 
reinstatement of DIC and other benefits to widows upon the termination of a subsequent 
marriage. The liberalized treatment of widows of veterans who died of combat or other 
service connected deaths and disabilities followed the trend established by similar 
liberalizations authorized for widows seeking restoration of Social Security benefits and 
Civil Service Retirement benefits. The passage of the liberalized law permitting 
reinstatement was in recognition of the harsh results experienced by many veterans' 
widows. 

In many instances, the widow has spent most of her life as the wife of the veteran, 
as a housewife and mother, and has been unable to engage in any outside 
employment or establish entitlement to retirement or other old age benefits in her 
own right. The permanent termination of Veterans' Administration benefits 
upon her remarriage at an advanced age frequently places her in precarious 
circumstances when death or divorce follows. In these and similar circumstances 
it is reasonable to assume that the veteran would have intended that a measure of 
support be provided for the widow during any period in which she is not married. 

H. Kept. 91-1 166, pp. 16, 17. 

The 1970 law permitting military widows to reinstatement to DIC was passed at a 
time when serving in the military was extremely unpopular, and extremely hazardous. It 
was a badly needed "carrot" to recruit and retain qualified military personnel to wage 
what was then known to be an unwinnable war. Before sending the troops to Vietnam, 
the Department of Defense informed them of the benefits package to be paid to their 
survivors in the event of their deaths. Among the claims were that the wives would be 
taken care of for life, for all those periods when they would be single. (As my husband 
said, "You'll be taken care of for life, no matter how badly you screw up. Don't worry") 
The 1970 law was passed with the intention that it be relied upon by the soldier and his 
widow. 

In 1 990, Congress repealed the 1 970 law with the express knowledge and intent of its 
cruel and unconscionable retroactive impact upon the widows who relied on its purpose 
to "take a chance on romance." The 1990 repeal, according to the House Committee on 
the Budget, was intended to save $374,000,000 over the 5 year period, 1991 - 1995. This 
amount of savings could be realized only if the rug were pulled out from under 15,000 
widows over the 5 year period. In fact, the actual savings are much less than half that 
forecasted because it is estimated that no more than 1200 to 1275 widows per year have. 
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or would have sought reinstatement since 1991 (See Ci/IO Iteporl of March 1995, p. 22 
(extrapolation from cost estimate) and Stalemenl of the Retired Officers Association 
before the House and Senate Veterarm' Affairs Committees, March 14, 1996). 

The number of widows seeking reinstatement do not approach the numbers of 2450 to 
3500 per year as predicted by the House Budget Committee. Because the estimates and 
the actual numbers are at such variance. Gold Star Wives of America believes that 
Congress, or the former Administration, knowingly over-stated the expected savings in 
order to justify passage of such an egregious and punitive law. 

In 1991 , 1 284 widows left the DIC rolls due to remarriage As Gold Star Wives 
predicted, once widows became aware that Congress changed the rules, fewer would 
remarry. In 1 992, after news of the repeal of the reinstatement law had a chance to travel 
by word of mouth alone, remarriages suddenly fell to 869 in 1992, and 962 in 1993. For 
the several years before the repeal, the remarriage rate had been constant. 

If current DIC recipients were aware of the change in the law, even fewer would 
remarry, and the savings would be even more insignificant. Under normal 
circumstances, it would be fair to argue that the Administration has no obligation to 
inform its constituents of adverse changes in the law. But, in this case. Congress passed 
the 1970 law with the expectation that it would be relied upon, not only by the veteran, 
but by his widow Certainly, when the government intends to renege on its past 
obligations to a select group, there must be notice. 

DIC recipients are the only group of federal widows who do not have the right to 
reinstatement of benefits after termination of a remarriage. Our group is perhaps the only 
almost exclusively female group. 

Congressional staffers, as well as some Agency personnel, rationalize that DIC 
widows should be treated differently from all other federal widows with respect to 
reinstatement of benefits after remarriage, because DIC is the only death benefit plan in 
which the participant makes no financial contribution We Gold Star Wives are appalled 
at such a bizarre argument. 

Over the years, unlike their civilian counterparts, military personnel have not made 
payroll "contributions" to pay for the various benefits they receive. For instance, there is 
no payroll deduction for health care. Likewise, military personnel do not make actual 
payroll contributions for their pension plans or death benefits, to include their widow's 
right to reinstatement after remarriage. It makes sense for soldiers to receive benefits 
"automatically" rather than through payroll deductions, in order to maintain a healthy, 
focused and battle-ready national defense. 



In any case. Congress as much as admitted military personnel contribute toward their 
pension plan in recent years when it authorized and appropriated separation incentives to 
veterans who participate in the Voluntary Separation Incentive Program, which is part of 
the military's downsizing efforts. Military personnel contribute toward their statutoiy 
benefits no less than civil service, foreign service and other federal employees who die in 
the course of their employment. 

Finally, the moment a soldier dies for this country, all death benefits promised to him 
vest. What more could a soldier "contribute"? The argument that soldiers who die of 
combat injuries have not contributed to their deferred compensation and death benefits, 
and therefore are not deserving of the promised benefits, holds no water. 

Fourteen years ago, Madeline Van Wagenen, Founder of Survivors of Sacrifice, 
testified before the Subcommittee on Manpower and Personnel of the Senate Armed 
Services Committee, concerning the taking away of promised Social Security benefits to 
military widows and children. Her words were prophetic: 

Unlike any other job, military service can be forced on a man. Even if he 
volunteers, he is not free to leave when the going gets tough. He cannot bargain 
for his wage and benefits package, as a union member might. He can never go 
on strike; indeed, he must provide essential services when others walk off the 
job - policemen, firemen, and even air-tiaffic controllers. 

It is t^vious that a serviceman simply does not have the same full range of 
options to protect his family as does his civilian counterpart. Current active duty 
personnel feel alarmed and fearful that the precedent of taking away family 

benefits after a man has given the ultimate sacrifice will become an acceptable 

budget solution after th ey, too, have given their lives. (Emphasis added) 

As Ms. Van Wagenen predicted, the precedent was established, and Congress now 
considers the taking away of promised fiimity benefits after a soldier has made the 
ultimate sacrifice, to be an acceptable budget solution 

Gold Star wives of America requests that Congress repeal section 8004 of OBRA of 
1990, in its entirety, and reinstate to all DIC widows their right to reinstatement of DIC 
after termination of a subsequent remarriage. 


ELIMINATE THE DELIMITING DATE FOR ELIGIBLE 
SURVIVING SPOUSES FOR EDUCATIONAL BENEFITS 
PROVIDED UNDER CHAPTER 35 OF TITLE 38 U,S.C. 

In past years Members of Congress have commented on how few DIC widows used 
the education benefits. It is the experience of membeis of Gold Star Wives, that the 10 
year restriction in which to use the benefits precludes many widows with young children 
from using it. Of all eligible widows, the young widows could benefit most by the 
program. Unfortunately, these widows are raising their children, working, and trying to 
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maintain the trappings of the "real family" that once was, and do not have time to pursue 
their education. 

Gold Star Wives who used the education benefits agree that it was at great cost to 
their children. The young mother's time and attention were fragmented The children did 
not receive the attention they deserved because there was no father at home, or at the 
other end of the telephone, to step in. Time spent at school instead of at a paying job 
resulted in a lower standard of living for the children 

Had our husbands lived to receive their educational benefit they would have received 
the family rate, which is much higher than the single rate paid to survivors In addition, 
widows have not only tuition to pay, but substantial child care expenses. The child care 
expense is alleviated in two parent households. 

By the time the children grow up, it is too late to qualify for the benefit because more 
than ten years have elapsed 

The educational benefit is a good program and cost effective Once the children are 
grown, and the 10 year limit abolished, the middle aged widow would be in a position to 
use her education benefits to obtain the skills to be self-supporting - and to return the 
investment in the form of paying taxes. 

Gold Star Wives of America requests that the Subcommittee eliminate the 10 year 
limit in which to use the education benefit, especially for the survivors with young 
children. 

Thank you for the opportunity to appear on behalf of Gold Star Wives of America, 
Inc., to present our views on Discussion Draft, dated April 25, 1996, concerning the 1996 
COLA for the DlC program, and on other issues important to Gold Star Wives. 
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STATEMENT OF PHILIP R. HILXERSON, DEPUTY DIRECTOR 
NATIONAL VETERANS AFFAIRS AND REHABILITATION COMMISSION 
THE AMERICAN LESION 
BEFORE THE 

SUBCOMMITTEES ON COMPENSATION, PENSION, INSURANCE 
AND MEMORIAL AFFAIRS 
AND 

EDUCATION, TRAINING, EMPLOYMENT AND HOUSING 
COMMITTEE ON VETERANS’ AFFAIRS 
UNITED STATES HOUSE OF REPRESENTATIVES 
MAY 8. 1996 


Mr. Chairman and Members of the Subcommittee: 

The American Legion appreciates the opportunity to 
comment on the several draft proposals under consideration 
this morning. 

One measure would authorize the court of Veterans 
Appeals (COVA) to provide funds to nonprofit organizations 
or legal assistance entities in order to provide legal 
assistance to financially needy veterans with respect to 
matters before the Court of Veterans Appeals. 

Currently, such services are available to veterans 
through the Veterans Pro Bono Consortium. The proposed 
amendment to Chapter 72 of title 38 USC would establish 
statutory authority for the funding mechanism of this 
worthwhile program. 

In 1992, at the Court's urging and with the support of 
The American Legion and other veterans service 
organizations, the Veterans Pro Bono Consortium was 
established. This program was in response to the high 
percentage of "pro se" (not represented) appeals filed with 
the Court of Veterans Appeals. It became apparent that 
veterans who did not have the assistance of an attorney were 
at a tremendous disadvantage in presenting their cases to 
the Court. The Court quickly found that most veteran 
appellants were not able to understand nor effectively 
present the often complex legal Issues and arguments 
necessary. Under a provision of PL 102-229, a portion of 
the funds appropriated for the operation of the Court were 
authorized to support the establishment and operation of a 
program intended to reduce the number of appellants not 
represented through the recruitment and use of "pro bono" 
attorneys. Administration of the designated funds as well 
as oversight of this program was provided through the Legal 
Services Corporation (LSC) . Since then. Congress has 
continued to include funding in the Court's annual 
appropriations with the LSC as the administrator and grantor 
for the program. 

The activities of the Pro Bono Consortium include; an 
outreach component to actively recruit attorneys into 
practice before the Court of Veterans Appeals on a pro bono 
basis; an education component to provide training to pro 
bono attorneys in veterans' law and assistance in the 
preparation and submission of veterans' appeals to the 
Court; and, a case evaluation and placement component, which 
screens for potential placement with a qualified pro bono 
attorney, the cases of veterans who have limited financial 
resources and who cannot otherwise afford or obtain legal 
representation. Staffing of the several components and 
funding for their activities is provided under grants to the 
National Veterans Legal Services Program, the Paralyzed 
Veterans of America, and the Disabled American Veterans. 
Since the Consortium's establishment. The American Legion 
has assigned an experienced full-time veterans law 
specialist to the Case Evaluation and Placement Component at 
no cost to the program. 
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As a result of the Congressional ly mandated reduction 
in the Court's FY 1996 budget, support for the program had 
to be provided out of the Court’s operating budget. Final 
action on the FY 1996 budget was recently completed which 
included the specific provision of $678,000 for the 
continued operation of the Pro Bono Consortium through the 
period ending September 30, 1997. This situation has 
focused attention on a long-standing concern expressed by 
the Court and some Members of Congress, that some 
modification or alternative to the current funding mechanism 
for the program be considered. The Court believes that its 
impartiality and independence may in some way be adversely 
affected by having to balance its own funding needs and 
priorities with the potentially competing funding issues of 
the program's operations. 

Mr. Chairman, The American Legion hopes this issue can 
be resolved to everyone's satisfaction. We believe the 
program has demonstrated its worth during the last four 
years. We would not want to see its current or future 
activities jeopardized in any way. 

The proposal under consideration today essentially 
maintains the current relationship between the Court and the 
Pro Bono Consortium. The Court has testified regarding the 
need to transfer the budgetary and administrative function 
currently performed by the Court to another, more suitable 
entity to oversee the program's operations. We are 
sensitive to the Court's concerns. In an effort to address 
these, some modification to this measure may be appropriate. 

From a lay perspective, the issue of responsibility for 
the administration of the funds for a Pro Bono Program and 
the role of the COVA are not mutually exclusive. We agree 
that, in the future, the Court should not be compelled to 
provide funding for the program from its own appropriation 
nor should it have any direct operational responsibility. 
In our view, there should be specific language included 
making a separate appropriations for the Pro Bono Program 
from that of the Court. 

The question of what the Court is to do with such funds 
then arises. One proposed solution would be to include 
language authorizing the Court to enter into an agreement 
with some non-profit organization or entity, such as the LSC 
to perform oversight and administrative functions. Since 
its establishment, funds for the program have been channeled 
by the Court through LSC which has been a very satisfactory 
relationship. We would like to see this relationship 
continue. 


Mr. Chairman, the Senate Committee on Veterans' Affairs 
held a hearing last month on S. 1131 which is similar to the 
measure before the subcommittee today. The American Legion 
supports action to ensure by statute the continued viability 
of this program to provide legal assistance to indigent 
veterans in their appeals to COVA. 

A second measure proposes an amendment to 38 USC to 
require that in order for a veteran to receive vocational 
rehabilitation his or her employment handicap must be 
causally related to the individual's service-connected 
disability. This was one of the budget savings initiatives 
identified in the FY 1997 VA budget proposal. 

Mr. Chairman, the American Legion would not support the 
proposed restrictions on the current eligibility criteria 
for VA vocational rehabilitation training or assistance. 
This proposal raises a number of issues of concern. 
However, we basically do not see this change to the current 
law as being beneficial to service disabled veterans seeking 
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assistance from VA in an effort to obtain suitable 
employment . 

The proposed legislation would, if enacted, overturn 
two 1995 decisions of the U.S. Court of Veterans Appeals in 
Davenport v. Brown (7 Vet.App. 476) and Wilson v. Brown (7 
Vet.App. 91-2805) . In these cases, the Court essentially 
held that VA's regulations unlawfully imposed limitations 
that were inconsistent with the provisions of the current 
law. Congress, when it enacted PL 96-466 in 1980, clearly 
intended to liberalize vocational rehabilitation eligibility 
requirements. This is reflected in both the legislative 
history and the plain language of the statute. 

In our opinion, the issue of whether or not PL 96-466 
was too liberal and, therefore, too expensive in the context 
of the current budget debate would have, in all probability, 
never arisen had it not been for the Court ' s scrutiny of 
VA's implementation of this legislation. The American 
Legion believes that VA is attempting to justify this 
proposal in the name of budget savings when the real issue 
is how many service disabled, under employed or unemployed 
veterans have been unfairly denied access to vocational 
rehabilitation training and assistance. We feel there are 
many who have been unfairly deprived of benefits earned by 
virtue of their military service, and an opportunity to 
better their lives economically. If anything, the Court's 
corrective action was long overdue and highlights the 
continuing need for judicial review of VA. 

Since 1981, VA has used the regulatory process to hold 
down the participation rate and program costs. It should be 
no surprise that there will be more disabled veterans 
participating in the vocal rehabilitation program, now that 
the restrictive regulations have been invalidated. We 
believe this is what Congress originally intended in 1980. 
VA is now attempting to use the legislative process to not 
only overturn these Court decisions, but the current 
statute . 

The American Legion is concerned by efforts such as 
this which raise a call for congressional intervention each 
time a favorable landmark decision in favor of veterans is 
rendered by the courts. This is especially true when it is 
perceived that the court's action may have an adverse impact 
on the VA budget. We believe Congress spoke very clearly in 
the enactment of the Veterans Judicial Act of 1988. These 
and other recent precedential decisions have shown that 
numerous veterans have been denied benefits because VA's 
actions were not subject to legal challenge. 

Mr. Chairman, The American Legion also recognizes that 
Congress has the prerogative of enacting new legislation or 
amending an existing law. With regard to the draft 
legislation under discussion, the current requirement of 38 
use 3102 is that a veteran have a compensable service- 
connected disability and an employment handicap. This bill 
seeks to reinstitute the same eligibility percentages that 
were imposed under the Omnibus Budget Reconciliation Act of 
1990 which required a 20 percent disability and an 
employment handicap or a 10 percent disability with a 
serious employment handicap. The 1980 amendment had removed 
the prior restriction that required the employment handicap 
be related to the service-connected disability. This 
legislation was intended to relieve disabled veterans of the 
legal burden of first having to prove that they had an 
employment handicap and then that the employment handicap 
was due to their service-connected disability. The current 
proposal would reimpose this burden and uses the term 
"resulting in substantial part from a service-connected 
disability. " 
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In addition, we believe service-connected disabled 
veterans should be able to avail themselves of further 
vocational rehabilitation assistance in the event they can 
no longer perform the duties of the ’ occupation for which 
they were found to be rehabilitated. In many instances, 
Severely disabled veterans make an effort to overcome their 
disability and seek employment rather than draw individual 
unemployment compensation. If veterans are unfortunate 
enough to develop additional problems and can no longer 
work, it makes good sense, in our opinion, for VA to try and 
assist them to find more suitable employment which takes 
into account all of their disabilities, service-connected 
and nonservice-connected. 

The third draft measure for consideration today would 
increase the monthly rates of disability compensation and 
dependency and indemnity compensation (DIC) by the same 
percentage as the cost-of-living adjustment (COLA) for 
Social Security beneficiaries effective December 1, 1996. 

Mr. Chairman, the VA’s proposed budget for FY 1997 
Included a 2.8 percent cost-of-living adjustment for 
compensation and DIC recipients based on the estimated 
increase in the Consumer Price Index. The American Legion 
strongly supports this proposal. 

We believe it is both necessary and fair that benefits 
provided to service disabled veterans and their survivors be 
periodically adjusted to ensure their continued welfare and 
well being. 

The American Legion is pleased that this proposal does 
not seek to automatically index the percentage of future 
cola's to the percentage which applies to Social Security 
beneficiaries and recipients of VA nonservice-connected 
disability and death pension. In our view, it is important 
that Congress maintain responsibility for specific COLAs, 
since consideration of such legislation affords an important 
forum at which to raise and discuss issues and problems 
affecting service disabled veterans and their families which 
might not otherwise be available. 

Mr. Chairman, that completes our statement. 
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MESSRS. CHAIRMEN AMD DISTINGUISHED MEMBERS OF THE SUBCOMMITTEES: 

On behalf of the Court, I appreciate this opportunity to offer 
testimony on matters under consideration by the Subcommittee on 
Education, Training, Employment, and Housing and the Subcommittee 
on Compensation, Pension, Insurance and Memorial Affairs. The 
matters are the Court's decision in Davenport v. Brown, veterans' 
cost-of-living adjustments (COLAs) , and the Pro Bono Representation 
Program that provides legal advice to appellants before the Court 
of Veterans Appeals. 

The Court has no comment on matters relating to Davenport and 
to COLAS. As to the vocational rehabilitation benefits addressed 
in Davenport, the Court, as a judicial tribunal, may not offer 
further comment beyond its own opinion. The issue of COLAs is 
outside the province of the Court, and we make no comment on that 
matter. I greatly appreciate, however, the opportunity to provide 
testimony concerning the draft legislation, presently under 
consideration, to authorize the Pro Bono Representation Program 
that provides legal assistance to financially needy veterans 
appearing before the Court. 

As you are aware through my March 29, 1996, testimony before 
the House Veterans' Affairs Committee, the Court's budget for FY 
1997 does not include a request for funds for the Pro Bono 
Representation Program (Program) . The Court supports the Program 
and. Indeed, proposed its creation as a pilot project in 1992. 
Nevertheless, the Court has felt compelled to decline to seek funds 
for the Program for FY 1997. I stated the reasons for this action 
in the testimony I gave on March 29, 1996, to the full House 
Veterans' Affairs Committee on the Court's budget request for FY 
1997 . I have also summarized these reasons in a letter I sent on 
March 21, 1996, to Chairman Stump, and to Representative 
Montgomery, the Committee's Ranking Minority Member. This letter 
states my concerns with certain provisions of S. 1131, the pending 
Senate bill that, like the bill you are presently considering, 
would provide permanent authorization for the Program, which, until 
now, has existed by virtue of language in appropriations acts. I 
have included a copy of my letter to Chairman Stump with this 
testimony. 

Certain provisions in the draft legislation now under 
consideration by these Subcommittees, like provisions of S. 1131, 
raise concerns. They are the provisions that would provide for 
direct funding and administration of the Program by the Court. I 
will briefly provide some background, and then I will address the 
provisions of the draft bill you are presently considering. 

A brief history of the Program may be helpful in placing the 
problem in perspective. The Program began as a pilot project 
funded out of an excess of funds appropriated to the Court in FY 
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1992. To ensure that our Court would be removed as far as possible 
from the operation of the Program and the volunteering attorneys, 
the Legal Services Corporation was enlisted as the administrator 
and grantor of the funds. In the ensuing fiscal years, funding for 
the Program was included by Congress in the Court's appropriation 
as a discrete line item designated for transfer to the I,egal 
Services Corporation for fxinding of grants to support the Program; 
the Court merely served as a conduit of specifically identified 
funds, with discretion to transfer funds up to a specified maximum 
dollar amount. 

Until FY 1996 there was no problem, as additional funds over 
and above the Court's operational needs were provided for the 
Program (through the Court's appropriation) ; there was no 
competition between the operating funds of the Court and those used 
to establish and run the Program. Throughout this time. 
Appropriations Subcommittee members expressed a desire to have the 
Program funded privately or by an appropriation through the 
Subcommittee responsible for funding the Legal Services 
Corporation — the administrator and grantor for the Program. 

This changed in fiscal year 1996 when Congress indicated, for 
the first time, its intent that the Court use its own reduced 
operating budget to fund the Program. Instead of serving merely as 
a funding conduit, the Court has been placed in the dilemma of 
mediating between its own operations and personnel and full funding 
of the representation Program designed to benefit one side of the 
litigation before the Court. In addition to giving rise to an 
institutional conflict between the interests of the Court and those 
of the Program, this situation impinges upon the judicial 
independence of the Court and creates at least the appearance of 
partiality in individual cases in which the Program provides an 
attorney to appear before the Court on behalf of the appellant 
veteran . 

The Court has followed the stated wishes of Congress, as 
expressed by the Chairman of the conference Committee on the FY 
1996 appropriations bill for VA, HUD, and the Independent Agencies, 
and continues to fund the Program directly out of the Court's FY 
1996 appropriation. We are now advised by the Program that private 
funding is deemed not to be feasible, and that they see little 
chance of funding the Program through the Subcommittee with 
jurisdiction over the Legal Services Corporation, the Subcommittee 
on Commerce, Justice, State, the Judiciary and Related Agencies. 
Accordingly, the authorizing Committees have been urged to take 
early action on legislation to authorize the Program and permit it 
to operate under the administration of the Court. 

A situation where the Court funds and manages the Program is 
inimical to the functioning of an independent judicial tribunal as 
clearly provided for in the Veterans' Judicial Review Act. Under 
the arrangement currently in effect in FY 1996, continuation of 
Court funding and administration would come at the Court's own 
expense and at significant sacrifice to its independence and to its 
own internal administration. Indeed, it has been suggested, and 
could be suggested in the future, that the Court be held 
accountable to the Program for the Court's administrative 
expenditures. As long as the Court is in any way involved in 
funding and administering the Program, this untenable situation can 
arise. 

I will briefly explain why the situation is untenable. In 
carrying out their statutory duties, the Court's judges exercise a 
portion of the judicial power of the United States. The judicial 
discipline provisions of section 372(c) of title 28 apply to the 
judges of the Court. See 38 U.S.C. § 7253(g). The judges of the 
Court file their annual financial reports with the Judicial 
Conference of the United States. And as judicial officers of an 
independent judicial tribunal, the Court's judges are bound by the 
Code of Conduct for United States Judges {Code of Conduct) . 
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' Under the Code of Conduct, Canon 1, "A judge should uphold 
the integrity and the independence of the judiciary". Given the 
situation described above, the Court's continued involvement in 
funding the Program, we believe, presents a real danger of eroding 
the independence and integrity of the Court by creating pressure, 
or the appearance thereof, that the Court favors certain parties 
before it because of a de facto capability on the part of the 
party's sponsor to affect, potentially and substantially, the 
apportionment of the Court's operating funds. At the same time, we 
believe Canons 2 and 3 of the Code of Conduct are implicated. 
Under those Canons, judges must avoid impropriety or its appearance 
and must perform duties impartially. We do not see how public 
confidence in the independence and impartiality of the Court can be 
maintained when the Court is called upon to compromise its overall 
operations to fund a Program benefitting one side of some appeals. 

At this point, all seem to agree* that the competition for the 
Court's operating funds creates an unacceptable friction between 
the Court and the Program. Direct management of the Program by the 
Court similarly creates an undesirable tension between the Program 
and the Court's essential mission. To provide assistance to these 
Subcommittees, I will comment, in order, on each subsection of the 
draft legislation. 

Section 1: 

Subsection (a) (1) : As presently drafted, this provision would 
perpetuate the current untenable situation. I would ask that, in 
this subsection (draft legislation, page 2, line 9), "The Court of 
Veterans Appeals" be stricken and "Notwithstanding any other 
provision of law, the Legal Services Corporation" be inserted in 
its stead. Alternatively, the Court would suggest that "The 
Department of Veterans Affairs" be inserted. 

subsection (a)(2): Subsection (a)(2) of the draft legislation 
would appear to give the Court both fundraising and direct 
administrative responsibility for the Program. The legislation, as 
presently drafted, states that "The Court shall seek to provide 
funds for such purpose through a nonprofit organization selected by 
it." This proposed language raises serious concerns as to those 
provisions of the Code of Conduct addressed above, and also would 
raise the issue of violation of Canon 5C(1) . This Canon of the 
Code of Conduct provides that a judge "should refrain from 
financial and business dealings" that would reflect adversely on 
the judge's impartiality, interfere with the performance of 
judicial duties, "exploit the judicial position, or involve the 
judge in freguent transactions with lawyers or other persons likely 
to come before the court on which the judge serves." By requiring 
the Court to seek "to provide funds for such purpose" and placing 
the Court in the position of identifying and persuading a 
"nonprofit organization selected by [the Court]" to administer the 
Program, the proposed legislation would create a situation that 
violates Canon 5C, or — at the very least — would result in the 
strong appearance of its violation. 


*See my testimony before the House Veterans' Affairs 
Committee (hearing held March 29, 1996) and before the House 
Subcommittee on Appropriations for VA, HUD, and the Independent 
Agencies (hearing held April 19, 1996); see also the April 12, 
1996, letter of David Isbell to me, with copies to Chairman 
Stump, Representative Sonny Montgomery, Representative Jerry 
Lewis, and Representative Louis Stokes, and to Senator Simpson, 
Senator Rockefeller, Senator Bond, and Senator Mikulski, at 
page 1, where Mr. Isbell states, "There is no disagreement on the 
point that the Program's funds should not be part of the Court's 
own budget, nor a responsibility of the Court with respect to 
justifying the amount of the appropriation requested." 
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Subsection (a) (2) , as presently drafted, would also permit the 
Court, if it determines that there is no appropriate nonprofit 
organization availiUsle or willing to administer the Program, to 
"provide financial assistance, by grant or contract, directly to 
legal assistance entities". Such action would also be contingent 
upon the Court's determination "that it is consistent with the 
mission of the Court". The Court is neither appropriately staffed 
to administer grants, nor is it at all clear that such an endeavor 
would be "consistent with the mission of the Court". Rather, the 
Court would urge that subsection (a) (2) be stricken and new 
language be inserted to provide direct appropriation to the Legal 
Services Corporation or to VA of funds to carry out the Program. 
Both the Legal Services Corporation and VA are large entitles with 
experience in funding and administering grants. 

I note that, in his April 12, 1996, letter to me concerning 
the Progreua, Mr. Isbell states his belief that the VA as grant 
administrator would have a conflict, and that the military justice 
model (where both prosecutors and defense counsel are from the 
Judge Advocate General's Corps) would not apply. I must disagree. 
In his April 12, 1996, letter, Mr. Isbell states that "[t]he 
military justice system is not concerned with money claims against 
the Department of Defense; and the Department does not, so far as 
we are aware, serve as a channel for funding of any program to 
provide lawyers to persons making such claims. The military does 
provide counsel for both the prosecution and the defense functions 
in the military justice system. . .." I should point out that 
defense counsel at both the trial and appellate level in the 
military services are assigned for stabilized tours of duty to 
permanently established defense counsel organizations. The sole 
duty of such counsel and the sole purpose of the organization is to 
provide defense counsel services for servicemen being prosecuted in 
the name of the United States. The funding for the defense counsel 
role at both the trial and appellate level comes from DOD 
appropriations. This Includes the salaries of defense counsel and 
the administrative costs of running defense counsel offices at the 
Departmental level as well as at all major echelons of command. It 
also Includes travel expenses for counsel, travel expenses for 
defense-requested witnesses at the trial level and such 
miscellaneous, but expensive, costs as expert witness fees and 
training. To ensure adequate funding for the defense counsel role 
and, of course, non-interference with the presentation of the 
defense case, statutes and regulations "wall off" the chain of 
command from the defense counsel establishment. Far from being an 
inexact analogy to the situation that would prevail if the ProgrM 
were to be funded through the Department of Veterans Affairs, it is 
very much the same. Including the fact that counsel in both 
situations are certainly "opposing" in a technical sense, the 
Department administering the funds, thereby requiring statutory and 
regulatory controls. If there were such controls in place there is 
no reason to believe that the Department of Veterans Affairs could 
not administer the Program as well as the Department of Defense has 
administered funds that support defense counsel. If conflict or 
the appearance thereof can be avoided in cases involving individual 
liberty through the military justice system, then surely, adequate 
protections can be put in place in situations involving the 
disbursement of federal funds to a particular program involving 
principally "money claims". I should also point out that, at no 
time and at no point in the Department of Defense model is 
operational funding for the Court of Appeals for the Armed Forces 
placed in direct competition with funding for counsel for the 
defense or for the prosecution. 

I find it quite puzzling that the Program has taken the 
categorical position that VA would have an irreconcilable conflict 
in acting as the funding source. They do not develop the reasoning 
to justify this position, and in many ways it defies logic. The 
Progreun's statement that VA could not serve in this role fails to 
acknowledge that VA is an entity created to help veterans, and the 
Department has no interest in denying benefits to any veteran who 
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is entitled. It is true that, in the process before the Court, VA 
is the appellant's adversary, but it is certainly consistent with 
VA's overall goal to assist veterans and their families by helping 
them get the merits of their cases before the Court and to ensure 
that Departmental error does not prejudice the adjudication of 
claims. It should be noted, too, that the private attorneys who 
would continue to undertake pro bono representation of veterans' 
benefits appellants have an ethical obligation to place the 
interests of their clients first. Accordingly, it appears that the 
Program's resistance to VA's fulfilling such a role is dictated 
only by a desire .to retain elements of the status quo and is not 
grounded in logic. 

No objection has been voiced concerning the performance of the 
Legal Services Corporation as grantor and administrator of the 
Program. In fact, members of both Appropriations Subcommittees 
have, at times, either urged that the Program's funding should be 
transferred to the Legal Services Corporation or questioned the 
Court on progress in effecting that transfer.^ 

Subsection (b) : The Court has no comment on the description 
in the draft legislation of the operations of the Program. I 
would ask, however, that "by the Court" be deleted from subsection 
(b)(2)(B) (draft legislation, page 3, line 10). The Program would 
be free to apply the same criteria as does the Court in determining 
whether to grant an appellant's motion to waive the Court's filing 
fee. The Court, however, should not be directly involved in 
determining whether an appellant qualifies, financially, for 
participation in the Program, and there are sound reasons for 
applying different criteria. An appellant who chooses to pay the 
Court's filing fee may still, for example, be unable to afford the 
services of a lawyer. 

I would also ask that "or the Court," be deleted from 
subsection (b)(4) (draft legislation, page 4, line 12). The Court 
should not participate in a determination regarding contributions 
by participating entities. 

Subsection (e)(1): While subsection (c)(1) would, in theory, 
separate the respective appropriations for the Court's opera'; ions 
and the Program's operations, it would still perpetuate the present 
situation, which has led to the ethical problems that have been 
outlined. We believe that implementation of the Court's 
suggestions, to fund and administer the Program either through the 
Legal Services Corporation or through VA, would resolve the ethical 
problems that have developed since the creation of the Program. 
Thereby, this valuable Program could continue to perform a most 
beneficial service to appellants with appeals before the Court. At 
the same time, the Program could continue to help the Court and 
benefit the entire veteran population by ensuring that VA benefits 
administration is consistent with the rule of law. 

Subsection (c) (2) : Subsection (c) (2) should be stricken in 
its entirety. The language, as presently drafted, reflects the 
arrangement now in effect under the Memorandum of Understanding 
between the Court and the Legal Services Corporation and would no 
longer apply, should the Court's recommendations be adopted. 

Subsection (d) : Strike "from the Court" wherever it appears 
in this subsection, and insert "from the Legal Services 
Corporation" or, in the alternative, "from the Department of 


^See, e.g., the comments of Senator Mikulski during the 
March 4, 1994, hearing on the FY 1995 budget of the Court of 
Veterans Appeals by the Subcommittee on VA, HUD, and the 
Independent Agencies of the Senate Committee on Appropriations; 
see also the colloquy between Representative Stokes and Chief 
Judge Nebeker during the March 10, 1994, hearing on the Court's 
FY 1995 budget by the corresponding House Subcommittee. 
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Veterans Affairs (In subsection (d) (l) (draft legislation, page 5, 
line 10) , and in subsection (d) (4) (draft legislation, page 5, line 
19)). Again, the effect of these changes would be to separate the 
Court from any role as funding source, grantor, or administrator of 
the Program. 

SubseotioB (a) i Strike "the Court" and Insert "the Legal 
Services Corporation" or, in the alternative, "the Department of 
Veterans Affairs" in subsections (e) (1) and (e) (2) (draft 
legislation, page 5, line 23; page 6, lines 17, 20, and 21). The 
purpose of these changes is the ssuoe as that stated for the 
recommended changes in subsection (d) . 

Bubseotion (f) t The Court has no comments concerning this 
subsection. 

Beotion 21 The Court would aslc that "the United States Court 
of Veterans Appeals" be stricken from section 2, and "the Legal 
Services Corporation" or, in the alternative, "the Department of 
Veterans Affairs" be Inserted. The Court has no comaent on the 
level of funding since, if its recommendations are adopted, the 
justification for the funding level would be the responsibility of 
the Progreua or of the funding entity. 

In conclusion, I appreciate this opportunity to testify 
concerning the authorization and funding of the Pro Bono 
Representation Program. I request the support of these 
Subcommittees in the matters addressed edsove and hope that that 
support will be communicated to the full Committee, to the 
Appropriations Committee, and the Budget Committee. On behalf of 
the judges and staff, I thank you for your past support and request 
your continued assistance. I, or those with me, will be pleased to 
answer your questions. 


6 
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STATEMENT OF DAVID B. ISBELL 
CHAIR, ADVISORY COMMITTEE 
VETERANS CONSORTIUM PRO BONO PROGRAM 
FOR PRESENTATION BEFORE 
THE COMMITTEE ON VETERANS AFFAIRS 
SUBCOMMITTEE ON EDUCATION, TRAINING, EMPLOYMENT AND HOUSING 
AND SUBCOMMITTEE ON COMPENSATION, PENSION, 

INSURANCE AND MEMORIAL AFFAIRS 
U.S. HOUSE OP REPRESENTATIVES 
May 8, 1996 

MESSRS. CHAIRMEN AND DISTINGUISHED MEMBERS OF THE COMMITTEE: 

On behalf of the Veterans Consortium Advisory 
Committee, let me express our gratitude for this opportunity 
to appear before the two Subcommittees to address possible 
statutory authorization for the Court of Veterans Appeals Pro 
Bono Program -- a program for which the Consortium has, from 
inception, had operational responsibility. 

The History and Operation of the Pro Bono Program 

A brief review of the background may be appropriate. 
As you are aware, the Program was proposed by the Court of 
Veterans Appeals in 1991, as a means of dealing with the 
problem presented by the fact that the Court was finding that 
the overwhelming majority of appellants appearing before it 
were pro se - - that is, without representation. Congress, in 
a Joint Resolution making a number of supplemental 
appropriations, authorized the Court to use up to $950,000 of 
its funds to establish a pilot project for the provision of 
legal assistance to pro se appellants. See Pub. L. 102-229, 
105 Stat. 1710 (1991). The authorizing legislation 
specifically provided that the Legal Services Corporation 
would make the grants or contracts for such a program, 

"pursuant to a reimbursable payment" by the Court. LSC in May 
1992 issued two Solicitations for Proposals; one for an 
umbrella program to evaluate cases and to recruit and train 
volunteer attorneys (the "A" grant) ; and one for organizations 
already providing representation to veterans to expand such 
representation (the "B" grant) . The Consortium, which 
consists of the American Legion, Disabled American Veterans, 
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Paralyzed Veterans of America and National Veterans Legal 
Services Program, submitted a proposal to LSC for the "A" 
grant that was accepted. Three of the participating 
organizations, DAV, PVA and NVLSP (plus another organization. 
Swords to Plowshares, which has since dropped out of the 
Program) , were awarded "B" grants, under which they undertook 
to provide representation in a specified number of cases. The 
two grants together comprise the Program, which commenced 
operation in September 1992. 

The Program has three components: Outreach, 
Education, and Case Evaluation and Placement. The first of 
these components recruits volunteer lawyers to handle appeals 
before the Court on a pro bono basis: some 384 attorneys have 
been recruited so far. The Education component offers a one- 
day training program, presented in conjunction with the D.C. 
Bar and also made available in the form of videotapes to 
lawyers who cannot attend a live presentation; and in addition 
provides to each volunteer attorney a three-volume Veterans 
Benefits Manual. 

The Case Evaluation and Placement Component, as the 
name suggests, evaluates the cases of appellants who are pro 
se and who, in response to inquiry routinely sent to those 
appellants who remain pro se thirty days after filing of their 
notice of appeal, indicate an interest in having 
representation. In any case where this evaluation turns up an 
issue deserving argument, a memorandum describing the issue is 
prepared, and the case is assigned to an attorney who has 
agreed to provide pro bono representation. (The great 
majority of the Program's cases are placed with volunteer 
attorneys recruited and trained by the Program's Outreach and 
Education Components; a minority, consisting of more difficult 
cases, are currently placed with PVA, under the "B" grant.) 

In cases that are determined not to merit pursuit of an 
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appeal, the appellants are advised as to the most promising 
course of action for them to pursue. 

The volunteer attorneys are provided continuing 
education in the form of mentoring assistance: that is, they 
are given the name of an attorney (or non-attorney Court of 
Veterans Appeals practitioner) in one of the constituent 
organizations, with whom they can consult as needed. The Case 
Evaluation and Placement component also monitors all cases 
referred to program attorneys, to ensure that filing deadlines 
are not overlooked. 

The table attached hereto as Exhibit A presents some 
significant statistical information regarding appeals to the 
Court, and the impact thereon of the Program. As it shows, 
over the 3-1/2 years of its operation, the Program has 
provided free representation to more than 700 appellants 
before the Court; and the appellants represented through the 
Program have prevailed in 78 percent of the completed cases. 

The Need for .qr.atur.orv Authorization 

The arrangement contemplated by Pub. L. 102-229 has, 
in substance, governed the relationship between the Court and 
the Program ever since, even though the specific authorization 
provided by Pub. L. 102-229 expired in 1993. Thus, until the 
current fiscal year, federally appropriated funds for the 
Program have been included in the Court's appropriat ic"' ; and 
the Court has turned the funds over to LSC, which has overseen 
and administered the Program. 

Because last fall the Court found itself in a 
position that ic viewed as being required to provide funding 
for the Program out of its own operating funds, by reason of a 
congressionally imposed cut in its budget, the Court is not 
asking for funds for the Program in its appropriation request 
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for FY97. Although the Court fully supports the Program and 
its work, the Court has decided not hereafter to take 
responsibility for seeking or providing funding of the 
Program, in order to avoid a situation in the future where it 
would feel it was competing with the Program for funds. 

In consequence, the Veterans Consortium is now 
seeking both independent funding for the Program and specific 
legislative authorization for it. 

I believe that the Consortium and the Court agree on 
the following propositions: that the Program should continue; 
that the Court should not in the future have responsibility 
for seeking appropriations for the Program; and that the Court 
should not be in the position, in which it felt itself last 
fall, of competing with the Program for funds --at least, not 
in any more immediate sense than the Court competes with HUD 
or DVA for funds. There is, however, a divergence of view as 
to whether it is appropriate for the Court to continue to be, 
as it has been heretofore, a conduit for the funds 
appropriated for Che Program. This difference of view focuses 
on the provision of the draft authorizing bill to which this 
hearing is directed, which draft designates the Court as the 
recipient of funds for the Program. The Court, in 
correspondence by Chief Judge Nebeker with Chairman Stump and 
others, has expressed a preference not to be the recipient, 
and has suggested instead that the designated recipient be 
either the Legal Services Corporation or the Department of 
Veterans Affairs. As explained below, however, we believe 
that there are serious disadvantages to either of these 
possibilities; and that the Court's concern about being itself 
the recipient can be sufficiently allayed by other means. 

As to LSC, we believe that it has until now been, 
and would in the future continue to be, an entirely 
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satisfactory intermediate agency that directly contracts for 
and monitors the Program; but we are seriously concerned that 
if it became the entity to which the appropriation was 
required to be made, then the pertinent Congressional 
committees and subcommittees of the Appropriations Committee 
would no longer be the ones that have heretofore had 
jurisdiction of the Program; who are familiar with the Court 
and with the Program; and who are sensitive to the needs of 
veterans generally. We are, in a word, concerned that the 
Program might well get lost in a new and unfamiliar 
legislative environment. Another possible concern would be 
presented if authorizing legislation specified LSC as the 
recipient of appropriations for the Program, given the 
unfortunate fact that the future of LSC is uncertain. 

Having the Department of Veterans Affairs serve as 
the funding channel for the Program would not entail the 
principal problem that LSC would present, but it appears to us 
that it would raise an even more serious problem, deriving 
from the fact that Che Department is effectively the opposing 
party in all the cases in which the Program provides counsel. 
We find it hard to imagine a sharper conflict of interest than 
that of a party to litigation exercising any sort of control 
over the funding of the operations of its opponents. The 
Court has suggested that precedent for the DVA assuming such a 
dual role can be found in the system of military justice, 
where funds of the Department of Defense go to provide support 
for both prosecution and defense counsel in military justice 
cases. The parallel seems to us an inexact one, for the 
military justice system is not concerned with money claims 
against the Department of Defense, and all the lawyering on 
both sides of any proceeding is provided by a professional 
corps of active duty judge advocates, who may serve in either 
role. In any event, the military justice system has, from 
necessity, had to provide counsel for each side and so 
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developed a tradition, for which the DVA has no parallel of 
which we are aware, of insulating defense counsel from command 
influence . 


We understand the Court has two concerns about its 
being a conduit for Program funds. One is a concern that it 
might again find itself competing with the Program for funds. 
But if the Program's appropriation is separate from that of 
the Court, then it should not be viewed as competing with the 
Program for funds any more than it competes with DVA or HUD 
for funds. The second source of the Court's concern, as we 
understand, is a sense that if the Court is a conduit for 
funds, it is in a position of conflict of interest that raises 
questions under the Code of Conduct for United States Judges, 
by reason of the Court being in a position of providing, 
however indirectly, support for one side but not the other in 
cases that come before the Court. With all respect, we see no 
meaningful difference between the Court's relationship to the 
Program in this respect and the relationship of the federal 
district courts, under the Criminal Justice Act, 18 U.S.C. S 
3006 (a) , to the system of providing defense counsel to 
indigent criminal defendants, euid compensating such counsel. 

Suggestions Rega rding the Draft Legislation 

We believe that the Court's concerns could be met by 
making several changes in the draft bill. Thus, it would, we 
suggest, be helpful to add a provision explicitly authorizing 
the Court to delegate to LSC or to another entity 
responsibility for oversight and administration of the 
Program. It would also be desirable to specify that funds 
appropriated for the Program shall be spent for the Program 
rather than providing, as in the draft bill, that the Court 
may so spend the funds ( e.g. . p. 2, line 9; p. 4, line 23). 

In addition, separation of the Program's funds from the 
Court's own funds could be emphasized, both by adding, after 
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"separately," on p. 4 line 21, "from the Court's 
appropriation" ; and by adding a provision specifying that no 
portion of the funds appropriated for the Court's operations 
is to be spent on the Program, or vice versa. 

We also respectfully offer several suggestions with 
respect to the draft bill's treatment of the dollar amount 
authorized to be appropriated (in Sec. 2). We note that the 
draft bill specifies a dollar amount to be appropriated in 
each of the three fiscal years that it covers, of $678,000. 
That figure is, of course, the amount that was sought in the 
Court's budget for the Program for FY96. It should be noted, 
however, that this figure took into account the fact that the 
Court had available $112,000 appropriated for the Program in 
prior years with carryover authorization, and the Court 
anticipated that the Program would operate in FY96 with a 
budget of $790,000, as it had in FY94 and FY95. The Court 
observed, in its FY96 Budget Estimates, that "this is a 
nonrecurring reduction that could not be maintained in future 
years without programmatic changes that the Court does not now 
anticipate would be desirable." The proposed (and not yet 
finalized) budget for the Program for FY97, as shown on 
attachments B, C and D hereto, however, calls for a total in 
federal funds of $743,838. This amount is, of course, larger 
than the amount sought in the budget for the current fiscal 
year, but the principal reason for that is that our actual 
current budget is $44,000 less than what had been projected: 
in consequence, there are some expenditures that have been 
postponed and that should be made in the new fiscal year. 
Moreover, the amount contemplated by the proposed budget is 
some $46,000 less than the amount the Court originally 
contemplated for the current fiscal year, as explained above. 
We suggest, accordingly, that the figure specified in the 
draft bill, at least for FY97, should be increased. 
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In years subsequent to FY97, it may well be that the 
level of expenditure could prudently be reduced, perhaps even 
to the $678,000 for which a new appropriation was sought for 
FY96 . However, at this point we cannot say with confidence 
that that will be the case. It should be noted that the Board 
of Veterans Appeals is expecting substantially to increase its 
rate of processing cases. See Board of Veterans Appeals 
Report of the Chairman, Fiscal Year 1995, at 29, 31, 32 
(showing a 27.9% increase from FY94 to FY95, and reflecting a 
24.8% increase to FY96 that was projected before the 
government shutdowns). If this occurs, then the Court's 
caseload can be expected correspondingly to increase, and 
along with it, the demands on the Program. A second 
suggestion in this regard, accordingly, is that, rather than 
specifying the precise level of appropriation to be made in 
each of the years covered by the bill, the bill should set a 
cap for each year, leaving to the Appropriations Committee the 
determination of the amount within that cap that should be 
appropriated. 

Specifically, we suggest $750,000 for the first 
year, and a cap for each of the other two years that escalates 
by 5 percent . 
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PROB( 
U.S. com 

DNO PROGRAM AT THE 

IT OF VETERANS APPEALS 


FY93 

FY94 

FY9S* 

FY96* 

(10/1/95- 

3/31/96) 

PROGRAM 

TOTAL* 

Total Cases Filed at CVA 

1,265 

1,131 

1,213 

566 

4,175 

Cases Filed Fro Se 

1,044 

914 

949 

423 

3,330 

Pro Bono Program 
Application Forms Sent 

836 

640 

811 

369 

2,656 

Veterans Who Filed 
Applications For Program 
Consideration 

574 

449 

609 

218 

1850 

Veterans Who Received 
Free Attorney 

231 

187 

201 

92 

711 

Veterans Who Received 
Some Form of Legal 
Assistance 

(but no representation due 
to program ineligibility) 

343 

262 

327 

152 

1084 

Percent of Program Eligible 
Veterans Who Received 
Representation 

100% 

100% 

100% 

100% 

100% 

Program Cases 
Completed Daring FY 

52 

147 

206 

60 

465 

Program Cases In 

Which VA Error Found 

45 

112 

161 

43 

361 

Percent Of Cases In 
Which Veteran Prevailed 

In Litigation Through 

1 Program Efforts 

86.5% 

76% 

79% 

72% 

78% 


‘Figures subject to minor revisioa 


EXHIBIT A 
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EXPLANATION OF PROPOSED BUDGET FOR FISCAL YEAR 1997 

A proposed budget for operation by the Veterans 
Consortium of the Court of Veterans Appeals Pro Bono 
Program for fiscal year 1997 is reflected in the two 
documents attached hereto: a spreadsheet titled The 
Veterans Consortium Pro Bono Progrsun; Proposed Budget 
-- FY 1977, and a page titled FY 1997 Budget 
Highlights Although these documents should be 
largely self-explanatory, some additional explanation 
may be helpful. 

Budget f or the Current Year tFY96) 

The pertinent figures for the budget under which 
the Program is operating for Fy96 are shown in the 
third, fourth, fifth and sixth columns of the first 
attachment. As will be seen, the total expenditures 
contemplated by Chat budget, including "B" grant cases, 
is $633,931. Those budgeted expenditures will be 
$34,278 less than the amount actually expended in FY95, 


i''The proposed budget has not yet been formally acted 
on by the Advisory Committee, but this will occur at 
the Committee's next meeting. May 7; it is not 
anticipated that any material change will result. 


EXHIli: B 
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and $44,069 less than the $678,000 that was sought for 
the Program in the Court of Veterans Appeals' 
appropriation request for FY96 . (That $678,000 figure 
comprised $440,000 which was included in the Court's 
appropriation request for FY96 , plus $238,000 in funds 
conserved by the Program and carried forward from 
previous years.) 

Increases in the Proposed Budget 
The increases contemplated by the proposed budget 
as compared to the current year's budget would, 
generally speaking, restore the Program to its 
operating level in FY95, but they also reflect an 
anticipated increase in the salary requirements of the 
new screeners who must be hired, since they will likely 
have to be found outside the supporting organizations. 
The increases also include some capital expenditures 
that are intended to make up for expenditures that will 
not be made in the current year because of the $40,000 
shortfall. The increases are addressed in somewhat 
more detail, by Program component, in the second of the 
attachments . 

The "B" Grants 

The Program comprises two separate grants, 
designated the "A" grant and the "B" grant. A majority 
of the cases in which representation is provided 
pursuant to the Program involve volunteer lawyers who 



122 


- 3 - 

are recruited, trained, and assigned cases pursuant to 
the "A” grant. The "B" grant has in each year provided 
for placement of a specified number of cases, at a 
fixed price, with one or both of two constituent 
organizations of the Consortium, namely PVA and NVLSP. 
In the first three years of the Program's operation 
both of those organizations handled "B" grant cases; in 
the current year and, it is anticipated, in FY 97, only 
PVA will undertake such cases. The purpose of the ''B'' 
grants is both to assure that competent representation 
will be available in the event (which, happily, has not 
yet occurred) that the supply of volunteer lawyers runs 
out; and in addition, to provide for the placement of 
unusually difficult or complicated cases with 
particularly experienced lawyers. The dollar amount of 
the "B" grant in FY95 was $53,705 (30 cases ® $1,790 
case); in the current year it is $31,825 (19 cases ® 

$1, 675/case) and in the FY97 proposed budget it is 
$53,550 (30 cases ® $1 , 785/case) . The increase in 
number of “B" grant cases in FY97 compared to the 
current fiscal year will simply bring us back to the 
level of FY95. 
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Cose of Grant Administration 
The proposed budget includes an estimated amount 
of $20,000 to be paid to Legal Services Corporation or 
to such other entity as may be delegated to oversee the 
Program. In each of the fiscal years so far, that 
entity has been LSC, to which the Court of Veterans 
Appeals has effectively delegated supervisory and 
auditing responsibilities. The charge for this service 
by LSC in FY95 was $16,181; no allowance is made in the 
FY96 budget for such a charge, and it's uncertain how 
such a charge will be handled; and the estimate for 
FY97 is $20,000. 


Summary 


To recapitulate, the key figures in the proposed 


FY97 budget are as follows: 


CESeP 

Outreach 
Education 
B Grant 

Subtotal 

LSC Administration 


$536,121 

18,620 

115,547 

53,550 

723,838 

20.000 


TOTAL $743 . 838 

It should be emphasized that these figures 
represent the amount of federal funds which it is hoped 
will be available for the Program. They are over and 


above the estimated $225,000 worth of contributions in 
kind anticipated from Che constituent organizations of 
the Consortium; and do not reflect the estimated 
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additional $2,250,000 in free legal services expected 
to be provided by volunteer attorneys recruited by the 
Program. 





126 


VETERANS CONSORTIUM PRO BONO PROGRAxM 
FY 1997 Proposed Budget Highlights 

CASE evaluation' & PLACEMENT (CEPC) $536,121 

CEPC requests a $47,373 increase over the approved FY 1996 budget. 

Budget Increase Summary: 

Personnel costs reflect an increase of $32,321 due to adjustments in salaries and benefits. Salaries for 
screeners reflect the estimated additional cost of hiring screeners from outside the supporting 
organizations, which appears likely to be necessary. Two screeners will be provided at no cost to the 
Consortium and a new position for one screener is budgeted for 6 months. 

Property Acquisition for $10,000 would allow us to upgrade our existing computers and network and 
10 purchase a Pentium 133 MHZ computer. This amount includes hardware and software. 

Contract Services to Applicant would increase by $2,873 to accommodate the need to use additional 
computer contractors services to improve computers and network. 

OUTREACH $ 18,620 

Outreach requests an $8. 168 increase over the approved FY 1996 budget. 

Budget Increase Summary: 

Personnel increases by $6. 195 because we anticipate an increase in recruiting. We assume a greater 
need for lawyers in FY 97 because of increased BVA output: the budget also assumes we will increase 
out-of-town outreach. Recruitment was on hold for most of last summer and late fall. Personnel 
includes a new line item to account for grant administration done by a consultant (aisd shifts costs from 
salaries-other line). (Salaries are based on a 3% increase and benefits were decreased by 6%). 

Office supplies and expenses includes $1,100 to cover the cost of mailing 2000 brochures. 

Other includes $1000 to reprint the sundard brochure. 

EDUCATION $115,547 

Education requests an increase of $12,641 over the approved FY 19% budget. 

Budget Incre.ise Summary: 

Personnel line increased by $3,872 because we will produce a new appellant brochure and video tape 
(and edit tape) for a new training tape. As indicated above base salaries reflect a 5% increase and 
benefits decreased by 6*. 

The Other line increases by $9, 120. The Vrterans Benefits Manual will be revised and printed. We 
anticipate distributing up to 1 12 copies through the program and esiimate the cost will average $97.50 
per copy ($10,920). (Until the new VBM is available we will continue to distribute the old manual.) 
Design and produce a new program brochure for appellants ($1,500). as recommended by the Peer 
Review Team. S3.5(X) covers the cost for taping one training (not done in 19%) and purchasing tapes 
for reproduction. 


“B” GRANT 5 53,550 

GRA.NT ADMINISTRATION S 

TOTAL $743,838 


exhieit d 
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Distinguished Chairman, Ranking Minority Members and members of the 
Subcommittees, the Veterans Law Section of the Federai Bar Association 
appreciates this opportunity to express the members' views on the Court of 
Veterans Appeais Pro Bono Program. 

The Federal Bar Association is a national organization composed of more than 
1 5,000 attorneys and judges who share a common interest in the practice of law 
in federal courts or before or with federal agencies. The FBA's Veterans Law 
Section is composed of more than 400 attorneys who have a special interest in 
the area of the law of veterans benefits. 

The Section is presenting this testimony to record its ardent support for the 
continuation of the pilot program initiated by Congress and the Court of 
Veterans Appeals to provide free representation to veterans who otherwise would 
be without representation at the Court. 

The sad fact is that 80 percent of veterans (or their survivors) who appeal a 
Board of Veterans' Appeals decision denying their application for benefits, do so 
without benefit of counsel. On average, this figure is only 25 percent for other 
federal courts. In most cases, veterans who appeal to the Court do not have 
sufficient funds to retain counsel. Because federal statutes prior to 1988 
prohibited attorneys from charging more than ten dollars to represent veterans 
regarding their claims for benefits, few attorneys have expertise in this area of the 
law. Even though Congress has liberalized those fee restrictions, the relatively 
small retroactive benefit awards available to most veterans do not, in the main. 
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provide sufficient financiai incentive to draw attorneys to this area of practice in 
numbers sufficient to meet the need for representation. 

As a class, veterans are particularly in need of representation before the Court. 
Prior to reaching the Court, the veteran typically has been unrepresented. 
Further, the administrative ad|udication proceedings leading up to the final 
agency decision by the Board of Veterans' Appeals is purported to be 
nonadverasarial, with the veteran carried easily from one stage of agency review 
to the next, with little or no need for representation to move the case through 
the agency. This all changes when the veteran appeals to the Court of Veterans 
Appeals. 

The Court is a format, legal setting. The Department of Veterans Affairs is 
represented at the Court by a full suff of licensed attorneys. Veterans who are 
unrepresented are overmatched. This does not, however, mean that their cases 
lack legal merit For example, veterans who have representation through the Pro 
Bono Program have prevailed 78 percent of the time. In terms of real live 
veterans, this means that during the three and one-half years of the Pro Bono 
Program's existence, more than 550 veterans whose claims otherwise would have 
been finally denied, have had an adverse Board of Veterans' Appeals decision 
overturned. 

Over the past three and one-half years, the Pro Bono Program has provided free 
representation to more than 700 veterans and has provided limited legal advice 
to nearly one thousand more. America's veterans deserve a fair chance to obtain 
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the benefits that their country has promised them. The Pro Bono Program gives 
our veterans that chance. 

The Veterans Law Section of the Federal Bar Association strongly supports the 
passage of legislation that would authorize the continuation of the Pro Bono 
Program at the &)urt of Veterans Appeals and provide for adequate funding for 
this worthwhile program. 



131 


statement of Noel C. Woosley, AMVETS National Service Director 


Veterans Cost of Living Adjustments 

AMVETS supports any action that will provide to disabled veterans and those in 
receipt of Dependency and Indemnity Compensation an economic boost While we support 
an equitable cost of living adjustment (COLA), we have and will continue to oppose 
permanently indexing veterans’ compensation to an annual COLA. Congress’ authority to 
annually review and determine a fair and equitable COLA has and will continue to serve 
veterans in a positive manner. Congress’ ability to consider all the factors in establishing 
veterans’ COLAs is essential if we are to achieve and maintain increases which are 
acceptable and just. The CPI may not support the economic needs of disabled veterans and 
therefore Congress must reserve the authority to make appropriate adjustments. 


Court of Veterans Appeals Pro Bono Programs 

From the Court’s inception, there has been a demonstrated need for a Pro Bono 
program. The need for such a program became very apparent when the Court made it known 
that approximately 80% of veteran cases were before the Court Pro Se. This was not in 
keeping with the American judicial history which projects a strong underlying belief that 
everyone is entitled to legal assistance to ensure the protection of individual rights. The 
rights of veterans, and especially the financially needy, must be protected on at least the same 
plateau, if not above, as others seeking justice through the courts. 

AMVETS is therefore very supportive of any legislative initiative that would provide 
much needed legal assistance to those veterans seeking relief via the Court of Veterans 
Appeals. 



132 


navenpart V. Brown 

AMVETS appreciates die congressiona] concerns as to die potential budgetary impact 
of Davenport v. Brawn and will not oppose legislation of a corrective nature so long as 
eligibility for VA’s vocational rehabilitation program is in no way reduced or diminished. 
This proposed legislation has the potential to impose some limitations on access to VA’s 
vocational rehabilitation program that we consider excessive. 

We are also somew^iat concerned that an unhealthy precedent is emerging where the 
VA asks the Congress to bail it out every time the Court makes a decision it doesn’t like or 
agrees with. The VA and die Congress must realize that some of the Courts’ decisions will 
not be budget neutral nor will they be viewed in total popularity. 

Mr. Chairman, this concludes my statement. Thank you. 
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The Non Commissioned Officers Association of the USA (NCOA) appreciates the 
opportunity to comment on the three draft proposais under consideration today. The 
Association saiutes the Distinguished Chairmen of both Subcommittees for hoiding this 
hearing. Your consideration of NCOA's comments is appreciated aiso and the Association 
hopes that our testimony wiii be usefiii in the diaiogue on these important issues. 

DAVENPORT v. BROWN 


Historically, a veterans eiigibliity for vocational rehabilitation programs was predicated on the 
causal relationship between a veterans service-connected disability and impairment to 
employment. A recent Court of Veterans Appeals decision in Davenport v. Brown 
overturned the historical precedent associated with rehabilitation training and assistance and 
struck down the requirement for a such causal relationship. The Court's recent decision is 
not without confusion and is being broadly interpreted that a veteran may receive vocational 
rehabilitation training even if their service-connected disability did not cause an employment 
impairment. 

The draft bill under consideration today would codify the historical precept that governed 
eligibility for vocational rehabilitation training prior to the Court's decision In Davenport v. 
Brown. Speciflcally, the draft bill would amend 38 USC by requiring that an employment 
handicap for which a veteran may receive rehabilitation training must be related to the 
veteran's service-connected disability. The proposal would also take the additional step of 
reducing the eligibility threshold from 20% to 1 0%. 
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NCOA supports the draft proposal on this issue. In NCOA's view, it places the emphasis 
where it should and must be. Eligibility for rehabilitation training, and indeed all VA benefits 
and services, should be linked to the veterans miliury service. 

PRO BONO PROGRAM 

The Distinguished Chairman and Subcommittee Members are familiar with the history and 
background of the Court of Veterans Appeals Pro Bono Legal Representation Program. On 
that basis, NCOA believes that the Subcommlnee will agree with the Association's assessment 
that the program has been successful. Of the cases managed by the Program during Fiscal 
Year 1 995, 78% ( 1 57 of 201 cases) resulted in a finding of error in VA's adjudication of 
the claim. 

It is indeed discouraging the President's Budget submission did not request any funding for 
the Program in FY97. The generous contributions from veterans organizations and some 
private law firnis notwithstanding, the Program will cease unless Congress makes federal 
appropriations available. 

Therefore, NCOA strongly supports the legislation proposed by Represenutive Fox and 
commends him for this initiative. Enabling legislation is essential for the continuance of this 
Program to serve the most needy veterans in pursuit of meritorious appeals with the Court. 
NCOA Is of the impression that strong, bipartisan support exists for the Program within 
Congress. The Association also supports making appropriations for the Program a separate 
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budgetary line item with specific language directing the Court to provide the Program with 
the full appropriation. 

COMPENSATION COST-OF-LIVING ADJUSTMENTS 


Mr. Chairman, NCOA appreciates the faa that you intend to sponsor and introduce 
legislation to Increase the races of compensadon for veterans with service-connected 
disabllides. Dependency and Indemnity Compensadon, and the compensadon paid for 
dependents and the annual clothing allowance payments to certain service-connected disabled 
veterans. The proposed increase, effective December 1 , 1 996, would be in the same amount 
as social security payments. NCOA wholeheartedly supports this proposal on behalf of 
disabled veterans, their dependents and survivors. 

Thank you. 
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DEPARTMENT OF VETERANS AFFAIRS 

RESPONSES TO POST-HEARING QUESTIONS 
CONCERNING THE MAY 8, 1996 
JOINT LEGISLATIVE HEARING 

FROM THE HONORABLE G.V. (SONNY) MONTGOMERY 

TRANSMITTED BY 

THE HOUSE VETERANS’ AFFAIRS COMMITTEE 
SUBCOMMITTEE’S ON 

EDUCATION, TRAINING, EMPLOYMENT AND HOUSING 
& COMPENSATION, PENSION, INSURANCE AND MEMORIAL AFFAIRS 


Question 1: Dr. Lemons some of the testimony today is critical of the proposal to 
reverse the outcome in the Davenport case. Can you explain who was eligible for 
this program when it first began? 

Answer: When the veterans vocational rehabilitation program first began, veterans were 
eligible who: 

(1) Had a service-connected disability of compensable degree; and 

(2) Were in need of vocational rehabilitation to restore employability lost by virtue 
of a handicap due to service-connected disability. 


Question 2: Was the requirement that a service-connected disability "must 
materially contribute" to the employment handicap a long-standing requirement in 
tile law? 

Answer: From the beginning of the veterans vocational rehabilitation program in 1917 
until the effective date of PL 96-466 (April 1, 1981), the requirement for vocational 
rehabilitation eligibility was an employment handicap due to service-connected disability. 
The regulations written for PL 96-466 stated that the veteran’s service-connected disability 
need not be the sole or primary cause of an employment handicap but it must materially 
contribute to it. 


Question 3: Dr. Lemons, can you or one of your colleagues recite the standard 
under which a Court may award attorneys fees to an attorney representing a 
veteran? Isn’t the standard for an award of fees in such cases that the 
Government’s position was not “substantially Justified’’? In other words, the 
Government acted unreasonably in denying the veteran’s claim. What is wrong 
with the Court awarding fees to an attorney who has agreed to represent a veteran 
without compensation when it is decided that the Government really didn’t have 
any justiiication for its position in the first place? 

Answer: The short answers to your questions are as follows. Yes, under the Equal 
Access to Justice Act (EAJA), the “prevailing party” in litigation against the Secretary of 
Veterans Affairs in the Court of Veterans Appeals (CVA), may apply for the payment of 
“reasonable attorney fees” and the standard for an award of fees is whether the position of 
the Government was “substantially justified.” No, the Government did not necessarily act 
unreasonably in denying such a claim. Although there is nothing inherently “wrong” with 
the Court awarding attorney fees, in frequent actual practice, an attorney representing a 
veteran “pro bono” will, after the Court remands the case on procedural grounds identified 
by Government counsel, receive an EAJA award even though the veteran may never 
prevail on the merits of the claim. 
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A more detailed explanation of our answers appears below. 

Just because one is a “prevailing party” in a CVA case does not necessarily mean the 
veteran was unjustly denied and will now be receiving VA benefits. There are very few 
cases in which the Court actually reverses the BVA decision and orders benefits awarded 
to the veteran. Aside from affirmances, the much more frequent disposition is vacation of 
the BVA decision and remand for further adjudication. The CVA has held that, in 
essence, any remand of a case appealed to the Court establishes prevailing party status on 
the veteran. This is so even if the remand is simply on procedural grounds and the claim is 
simply returned for further development by the BVA or VARO. In a substantia! number 
of appeals filed in the Court, VA’s attorneys recognize a deficiency in the processing of a 
claim, or in the drafting of the reasons or bases for denial of the claim, and promptly 
initiate action to file a motion (frequently a joint motion in cooperation with opposing 
counsel) with the Court to remand the case for correction of those mistakes. In such 
cases, the readjudication below may or may not result in the veteran’s “winning” the case, 
but the veteran nevertheless is a “prevailing party” for purposes of the EAJA. Thus, an 
EAJA fee is often “earned” and awarded to an attorney who took on the veteran’s case on 
a “pro bono” basis shortly before VA’s counsel identified a basis for remand. Typically, 
“pro bono” counsel do not continue representation of the veteran before the BVA or 
VARO, and have no role in whether or not the veteran ultimately receives the benefits 
sought. 

Moreover, once a case is remanded and an application for EAJA fees is submitted, the 
Government’s ability to question the reasonableness of the fee application is severely 
resuicted. As noted above, often the issue on remand is simply procedural and not the 
merits of whether an award of benefits should be made. Under the applicable case law, 
the Government can only challenge such matters as duplication of effort (as when an 
attorney files multiple pleadings restating the same arguments) and whether the prevailing 
party unreasonably prolonged the litigation. The hourly rate for EAJA fees has recently 
been increased by statute to $125 per hour, and we often see cases in which the “pro 
bono” attorney claims many more hours of legal time than our VA attorney required for 
the same case. 

Finally, a veteran’s receiving a remand from the Court does not equate to a conclusion 
that “the Government acted unreasonably.” For various reasons (e.g., backlogs at the 
VAROs and BVA, changes in interpretation of the law brought about by CVA precedent 
decisions), cases reach the Court which need to be remanded for technical or procedural 
reasons. As described above, VA lawyers strive to effect such remands as expeditiously as 
possible. Clearly, such action by litigation counsel is reasonable; however, EAJA fees are 
still available in such cases because there was “error” in the adjudication below. Again, it 
may well be that, after the BVA and/or VARO “dot all the I’s and cross all the T’s” on 
remand, the result will still be denial of benefits. Thus, it may not be accurate to say that 
the Government had no justification for its position in the first place. 
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RESPONSE TO 
POSTHEARING QUESTION 

FROM THE HONORABLE G. V. “SONNY” MONTGOMER Y 
CONCERNING MAYS, 1996 HEARING 
BEFORE THE 

SUBCOMMITTEES ON EDUCATION, TRAINING, 
EMPLOYMENT AND HOUSING AND 
COMPENSATION, PENSION, INSURANCE, 

AND MEMORIAL AFFAIRS 
OF THE 

COMMITTEE ON VETERANS’ AFFAIRS 
FROM RICHARD F. SCHULTZ, 

NA TIONAL LEGISIA TIVE DIRECTOR 
DISABLED AMERICAN VETERANS 


Question: 

Many veterans continue to press their appeals before the Court without representation. 
Can you recommend changes to the Pro Bono Program to deal with this situation? 

Answer: 


The veterans’ Consortium Pro Bono Program offers pro bono representation to ail 
appellants who meet the program’s financial and merit eligibility requirements. If an 
appellant does not meet both criteria, representation caimot be offered. As noted in my 
testimony, while 80% of appeals filed with the Court are pro se at the time of filing, that 
figure is greatly reduced by the efforts of the Pro Bono Program to screen appeals for 
sufficient merit and to find representation for those cases with such merit. Only 54% of 
the initial pro se cases remain unrepresented at the time the case is terminated by the 
Court. Although 54% is still a high percentage for pro se cases, it is impossible to 
detetmine how the Pro Bono Program could reduce this number further. 

Reportedly, in FY 1995, a total of 527 cases were screened for representation by the 
Program, and 201 met the Program’s financial and merit eligibility criteria. All 201 of 
these appellants were provided with an attorney at no cost. The Program goes beyond 
merely screening appeals and providing representation, it also provides legal advice to 
claimants who do not meet the eligibility criteria regarding the merits of their claim and 
suggestions regarding appropriate action other than at the Court. 

In conclusion, I cannot recommend any changes to the Program that would effectively 
reduce the Court’s pro se docket below the current 54% at the time of termination. 
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Question for RusseH Mank 
Paralyzed Veterans of America 
From the Hon. G.V. fSonnvi Montyomerv 


Before the Joint Legislative Hearing on May 8. 1996 


Many veterans continue to press their appeals before the Court without 
representation. Can you recommend changes to the Pro Bono Program to deal with 
this situation? 


Answer : 

As required by the grant terms, the Veterans Consortium currently offers its services only 
to individuals who have already filed an appeal with the Court of Veterans Appeals and 
who remain unrepresented for between 30 and 45 days after their notice of appeal is filed. 

Approximately 75 percent of the individuals who are notified of the existence of the Pro 
Bono Program request to have their case reviewed for program eligibility; of that 75 
percent, 38 percent are ultimately determined to meet program eligibility requirements. 

Each year since its conception, the Pro Bono Program has been able to provide an 
attorney at no cost to every veteran who meets program eligibility requirements and who 
requests representation. 

The Advisory Committee of the Veterans Consortium meets monthly to receive reports 
on the program’s performance, to review policy, and to make policy decisions when 
necessary. From time to time the Committee has authorized various initiatives to follow- 
up on the 25 percent of appellants who do not seek assistance firom the Pro Bono 
Program. These initiatives have included additional mailings and personal telephone 
calls. In large measure these initiatives have failed to appreciably increase the number 
of appellants seeking the Pro Bono Program’s services. The Consortium is currently 
drafting a brochure to provide additional guidance to veterans regarding the processes of 
the Court and the desirability of representation. 

PVA believes the best hope to reduce the pro se rate is to inform veterans of the distinct 
change in the nature of the proceedings when an appeal is lodged with the Court and to 
provide the veteran with the realistic opportunity to find an attorney close to home who 
is &miliar with veterans benefits law. The Pro Bono Program is making some strides in 
that direction. During the first year of the program attorneys fi'om 17 jurisdictions 
participated; during the second year attorneys fi'om 20 jurisdictions and during the third 
year attorneys fiom 34 jurisdictions participated. 

In short, absent passage of legislation that would authorize the Pro Bono Program for the 
foreseeable future and provide adequate funding to meet its assigned task, PVA 
recommends no changes to the program. 


PARALYZED VETERANS OF AMERICA 

801 Eishteenth Street, NW • Washington, DC 20006-3517 • (202) USA-1300 Voice • (202) 416-7622 TDD • (202) 785-4452 FAX 
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Oueatlon for Mr. Carroll wilHamn 
Tha toarican Legion 
From the Hon. O.v. tflonny) Montgpmarv 
Before the Joint Laqlslatlva Hearing on May 8. 1996 


Many veterans continue to press their appeals before the 
Court without representation. Can you recommend changes to 
the Pro Bono Program to deal with this situation? 


In response to the foregoing question, making it easier for 
attorneys to charge fees for representation before the 
Court, in my opinion, would reduce the number of pro se 
cases, and insure that attorneys are allowed to continue to 
collect 20 percent of the total amount of any past-due 
benefits awarded on the basis of the claim, even when VA 
decides on an out of court settlement with the appellate, to 
resolve the question at issue, as promulgated under the 
provisions of 38 USC, section 5904(d)(1). Another 
recommendation is for the Board of Veterans Appeals to slow 
down its reviews and decision-making process in 
veterans/claimants appeals. BVA, in an ongoing effort to 
reduce its backlog of appeals, has committed several 
procedural errors in their decisions. Secondly, if the 
regional offices followed precedential court decisions as 
well as its own regulations and adjudicated the claims right 
the first time, then the BVA many not have such an enormous 
case load, and simultaneously be pressured to render more 
decisions for the sake of reducing the number of appeals 
pending and Improving its timeliness rate. 

Finally, we all, including Veterans Service Organizations, 
can do a much better job in assisting VA and 
veterans/claimants with the development of claims. Training 
should be continuously emphasized to all those who are 
privileged and honored to assist and represent veterans 
before the various levels of VA's adjudication and appellate 
process and the Court of Veterans Appeals. 
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Question for the Record -- David B. Isbell, Esq. 

Please explain the effect of the application of the Equal 
Access to Justice Act to the Court of Veterans Appeals in 
relation to the Pro Bono Representation Progreun. 

Response : 


It was suggested, in the written statement and 
testimony by Stephen L. Lemons, Deputy Undersecretary of the 
Department of Veterans Affairs in the joint subcommittee 
legislative hearing on May 8, 1996, that the Program does not 
deserve to bear the label "Pro Bono" because, in the 
3 1/2 years since the Equal Access to Justice Act, 28 U.S.C. 

§ 2412, became applicable to cases before the Court, the VA 
has paid some $500,000 under the Act to lawyers who had taken 
case (presumably under the Program) in a pro bono capacity. 

The VA statement also suggested that, evidently for this 
reason, "the Program does consume a significant amount of 
resources that otherwise would be available for the payment of 
benefit claim. " And the statement further asserted that the 
Program "is not a truly pro bono program in view of the 
application of the EAJA to attorneys who initially agree to 
take cases on a noncompensated basis . " 

To take the final observation first, the Program 
most assuredly is a pro bono program from the point of view of 
the veterans who are provided free representation before the 
Court of Veterans Appeals. Moreover, although the possibility 
of an EAJA recovery may be something of a marginal inducement 
for lawyers to take cases under the Program, it is surely not 
the principal reason why we attract volunteer lawyers. Our 
best information is that EAJA applications have been filed in 
no more than a third of the completed cases under the Program. 
It should also be noted in this connection that EAJA 
recoveries are not automatic: indeed, such recoveries are 
doubly contingent: not only must the appellant prevail before 
the Court, but the VA must have been unable to establish that 
its position was "substantially justified." The hourly fees 
recoverable in EAJA awards are established by Congress and are 
currently around $125/hour, which is a rate below prevailing 
billing rates for commercial cases. It should also be pointed 
out that larger firms typically don't keep most of the 
attorneys fees they are awarded in pro bono matters but rather 
donate them to law-related charitable organizations. 

As to whether, as the VA official's statement 
referred to above suggests, EAJA awards represent a profligate 
use of VA funds which could be better spent on benefits, it is 
perhaps sufficient to point out that EAJA reflects the 
fundamental policy, adopted by Congress, that where 
governmental agencies are in the wrong, suits against them 
should be encouraged, by making the award of attorneys' fees 
available. It should also be noted that while the VA has paid 
nearly $500,000 to attorneys in pro bono cases, it has in the 
same period paid nearly three times that much in EAJA awards 
in non-pro bono cases; and, further, that all the fee awards 
that the VA is required to pay have first been approved by the 
Court. We agree with the VA that EAJA payments are an 
undesirable way for its funds to be spent . Veterans would be 
best served if the VA adjudicated the claims of veterans 
rapidly and correctly, without the necessity of intervention 
by the Court. If this goal became a reality, EAJA recoveries 
would be significantly reduced, if not eliminated altogether. 
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